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U.S. Customs Service 


Treasury Decisions 


19 CFR Part 12 
(T.D. 02-56) 
RIN 1515-AD17 


EXTENSION OF IMPORT RESTRICTIONS IMPOSED ON 
ARCHAEOLOGICAL MATERIAL FROM GUATEMALA; 
CORRECTION 


AGENCY: Customs Service, Treasury. 
ACTION: Final rule; correction. 


SUMMARY: This document contains corrections to the final rule docu- 
ment (T.D. 02-56) that was published in the Federal Register on Sep- 
tember 30, 2002, concerning the extension of import restrictions on 
certain archaeological material from Guatemala. This document cor- 
rects two erroneous references to Mali in the final rule document. 


EFFECTIVE DATE: September 29, 2002. 


FOR FURTHER INFORMATION CONTACT: (Regulatory Aspects) Jo- 
seph Howard, Intellectual Property Rights Branch (202) 572-8701; 
(Operational Aspects) Al Morawski, Trade Operations (202) 927-0402. 
SUPPLEMENTARY INFORMATION: 
BACKGROUND 

A final rule document published as T.D. 02-56 in the Federal Register 
(67 FR 61259) on September 30, 2002, extended for a period of five years 
import restrictions that were already in place for certain archaeological 
material from Guatemala. The final rule amended § 12.104g(a) of the 
Customs Regulations (19 CFR 12.104g(a)). 

In the “Summary” and “Background” sections of the final rule, refer- 
ences to the country “Mali” erroneously appeared. This document cor- 
rects those references to read “Guatemala.” 


Corrections 
In rule FR Doc. 02—24895, published on September 30, 2002, make the 
following corrections: 


1. On page 61259, in the second column, in the “Summary” sec- 
tion, remove the word “Mali” in the fourth sentence and add in its 
place the word “Guatemala.” 
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2. On page 61259, in the third column, in the “Background” sec- 
tion, third paragraph, second sentence, remove the word “Mali” 
and add in its place the word “Guatemala.” 

Dated: October 25, 2002. 


HAROLD M. SINGER, 
Chief, 
Regulations Branch. 


[Published in the Federal Register, October 31, 2002 (67 FR 66333) ] 


19 CFR Parts 4, 113 and 178 
(T:D. 02-62) 
RIN 1515-AD11 


PRESENTATION OF VESSEL CARGO DECLARATION TO 
CUSTOMS BEFORE CARGO IS LADEN ABOARD VESSEL AT 
FOREIGN PORT FOR TRANSPORT TO THE UNITED STATES 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Final rule. 


SUMMARY: This document amends the Customs Regulations to re- 
quire the advance and accurate presentation of certain manifest infor- 
mation prior to lading at the foreign port and to encourage the 
presentation of this information electronically. The document also al- 
lows a non-vessel operating common carrier (NVOCC) having an Inter- 
national Carrier Bond to electronically present cargo manifest 
information to Customs. This information is required in advance and is 
urgently needed in order to enable Customs to evaluate the risk of smug- 
gling weapons of mass destruction through the use of oceangoing cargo 
containers before goods are loaded on vessels for importation into the 
United States, while, at the same time, enabling Customs to facilitate 
the prompt release of legitimate cargo following its arrival in the United 
States. Failure to provide the required information in the time period 
prescribed may result in the delay of a permit to unlade and/or the as- 
sessment of civil monetary penalties or claims for liquidated damages. 


EFFECTIVE DATE: December 2, 2002. 


FOR FURTHER INFORMATION CONTACT: 


For Legal matters: Larry L. Burton, Office of Regulations and Rul- 
ings, (202-572-8724). 
For National Targeting Center issues: David Tipton, (202-927-0108). 
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For Container Security Initiatives: Adam Wysocki, (202-927-0724). 
For Trade Compliance issues: Kimberly Nott, (202-927-0042). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


The Customs laws impose certain requirements upon vessels that will 
arrive in the United States to discharge their cargo. In particular, ves- 
sels destined for the United States must comply with 19 U.S.C. 1431, 
which requires that every vessel bound for the United States and re- 
quired to make entry under 19 U.S.C. 1434 have a manifest that meets 
the requirements that are prescribed by regulation. To this end, under 
19 U.S.C. 1431(d), Customs may by regulation specify the form for, and 
the information and data that must be contained in, the vessel manifest, 
as well as the manner of production for, and the delivery or electronic 
transmittal of, the vessel manifest. 

Currently, § 4.7, Customs Regulations (19 CFR 4.7), requires: that 
the master of every vessel arriving in the United States and required to 
make entry have on board the vessel a manifest in accordance with 19 
U.S.C. 1431 and § 4.7; and that an original and one copy of the manifest 
must be ready for production upon demand and must be delivered to the 
first Customs officer who demands the manifest. Sections 4.7(a) and 
4.7a, Customs Regulations (19 CFR 4.7(a) and 4.7a), set forth the docu- 
mentary and informational requirements that constitute the vessel 
manifest. 

Pursuant to § 4.7(a), the cargo declaration (Customs Form 1302 or its 
electronic equivalent) is one of the documents that comprises a vessel 
manifest. The cargo declaration must list all the inward foreign cargo on 
board the vessel regardless of the intended U.S. port of discharge of the 
cargo (§ 4.7a(c)(1)). 

Furthermore, 19 U.S.C. 1448 provides, in pertinent part, that no mer- 
chandise may be unladen from a vessel which is required to make entry 
under section 1434 until Customs has issued a permit for its unlading. 
In addition, under section 1448, Customs possesses a reasonable mea- 
sure of regulatory discretion as to whether, and under what circum- 
stances and conditions, to issue a permit to unlade incoming cargo from 
a vessel arriving in the United States. Section 4.30, Customs Regula- 
tions (19 CFR 4.30), lists the requirements and conditions under which 
Customs may issue a permit to unlade foreign merchandise from a ves- 
sel arriving in the United States. 

In addition, 19 U.S.C. 1436(a)(1) and (a)(4) provide that it is unlawful 
to fail to comply with sections 1431, 1433 or 1434 or any regulation pre- 
scribed under any of those statutory authorities. Moreover, 19 U.S.C. 
1436(a)(2) states that it is unlawful to present or transmit, electronical- 
ly or otherwise, any forged, altered or false document, paper, data or 
manifest to the Customs Service under 19 U.S.C. 1431, 1433(d) or 1434. 
Under section 1436(b), the master of a vessel who commits any such 
violation is liable for a civil penalty of $5,000 for the first violation and 
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$10,000 for each subsequent violation and any conveyance used in con- 
nection with any such violation is subject to seizure and forfeiture. 


PROPOSED RULEMAKING; ADVANCE PRESENTATION OF 
VESSEL CARGO MANIFEST TO CUSTOMS; REQUIRED INFORMATION 

By a document published in the Federal Register (67 FR 51519) on 
August 8, 2002, Customs proposed to amend § 4.7 to provide that, pur- 
suant to 19 U.S.C. 1431(d), for any vessel subject to entry under 
19 U.S.C. 1434 upon its arrival in the United States, Customs must re- 
ceive the vessel’s cargo manifest (declaration) from the carrier 24 hours 
before the related cargo is laden aboard the vessel at the foreign port. 
The proposed rule also enumerated the specific informational elements 
that would need to be included in the submitted cargo manifest. 


NECESSITY FOR ADVANCE PRESENTATION OF 
VESSEL CARGO MANIFEST TO CUSTOMS 

As explained in the preamble of the Notice of Proposed Rulemaking 
(67 FR at 51520), the United States Customs Service recently launched 
the Container Security Initiative (“CSI”). CSI will secure an indispens- 
able, but vulnerable link in the chain of global trade: containerized ship- 
ping. Approximately 90% of world cargo moves by container; 200 
million cargo containers are transported between the world’s seaports 
each year, constituting the most critical component of global trade. 
Nearly half of all incoming trade to the United States (by value) arrives 
by ship, and most of that is in sea containers. Annually, nearly 6 million 
cargo containers are offloaded at U.S. seaports. 

There is, however, virtually no security for this critical global trading 
system. And the consequences of a terrorist incident using a container 
would be profound. As experts like Dr. Stephen E. Flynn, Senior Fellow, 
Council on Foreign Relations, have pointed out repeatedly, if terrorists 
used a sea container to conceal a weapon of mass destruction—a nuclear 
device, for example—and detonated it on arrival at a port, the impact on 
global trade and the global economy would be immediate and devasta- 
ting. All nations would be affected because there would be no mecha- 
nism for identifying weapons of mass destruction before they reached 
our shores and before they posed a threat to the global economy. 

Al Qaeda and other terrorist organizations pose an immediate and 
substantial threat. And the threat is not just to harm and kill American 
citizens, it isa threat to damage and destroy the U.S. and the world econ- 
omy. 

To address the threat terrorists pose to containerized shipping, Cus- 
toms developed CSI. Under CSI, U.S. Customs is working with other 
governments to identify high-risk cargo containers and pre-screen 
those containers at the foreign ports before they are shipped to the U.S. 
CSI has four core elements: 

(1) Identify “high-risk” containers. In connection with its domestic 
targeting efforts, Customs has already established criteria and auto- 
mated targeting tools for identifying “high risk” shipments. Indeed, ev- 
ery one of the shipments that arrives in the United States by sea 
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container is currently assessed for risk using these tools and advance 
manifest data. If this data were provided earlier, Customs could use 
these same tools to detect high risk shipments before they were carried 
to the United States. Accordingly, to enhance domestic targeting and to 
enable overseas targeting and screening of containers, Customs has pro- 
posed a rule requiring accurate and detailed information to be trans- 
mitted before shipments are laden on vessels destined for the United 
States. 

(2) Pre-screen containers before they are shipped. As discussed above, 
to protect the United States and global trade from the risks posed by in- 
ternational terrorists, security screening should be done at the port of 
departure rather than the port of arrival. 

(3) Use technology to screen high-risk containers. Technology en- 
ables screening to be done rapidly without slowing down the movement 
of trade. This technology includes large-scale x-ray and gamma ma- 
chines and radiation detection devices. 

(4) Use more secure containers to ensure the integrity of containers 
screened overseas. 

CSI thus offers real protection, on a day-to-day basis, for the primary 
system of international trade—a system on which all economies depend. 
Given the security afforded by CSI, the investments made by ports and 
members of the trade to implement CSI represent relatively inexpen- 
sive forms of insurance against the terrorist threat. In the event of an 
attack using a cargo container, the CSI network of ports will be able to 
remain operational because those ports will already have an effective se- 
curity system in place—one that will deter and prevent terrorists from 
using it. Without such a network, the damage to global trade caused by a 
terrorist attack involving international shipping would be staggering. 

In addition to protecting global trade, CSI should facilitate the flow of 
that trade. When a container has been pre-screened and sealed under 
CSI, U.S. Customs will not, absent additional information affecting its 
risk analysis, need to inspect it for security purposes when it reaches the 
U.S. Moreover, this system could reduce the processing time for certain 
shipments because the screening at a CSI port will in most cases take 
place during “down time.” Most containers sit on a terminal for an aver- 
age of several days prior to lading. This window of “down time” will be 
used to screen containers for security purposes. On arrival at the US. 
seaport, the CSI-screened container should be released immediately by 
U.S. Customs, which could shave hours, if not days, off of the shipping 
cycle. In this manner, CSI should increase the speed and predictability 
for the movement of cargo containers shipped to the U.S. 

For these reasons, CSI is a critical component of the President’s 
Homeland Security Strategy. It has also been endorsed by the G-8 as 
well as the World Customs Organization. 

As a result of this broad support, CSI has been expanding rapidly. 
When Customs launched CSI this past January, the first step was to im- 
plement CSI as quickly as possible in Canada and the top 20 ports (by 
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volume) that ship to the United States. When fully implemented in 
these locations, CSI will substantially increase the security of the 
United States and the global trading system because the top 20 ports 
alone account for nearly 70% of all the containers shipped to U.S. sea- 
ports. To date, Canada, the Netherlands, Belgium, France, Germany, 
Singapore, Hong Kong, and Japan have agreed to implement CSI. These 
countries represent 11 of the top 20 ports. Customs anticipates that sev- 
eral other nations will agree to implement CSI in the near term, and that 
CSI will expand beyond the top 20 ports during the next year. 

CSI is already operational in Canada and the Netherlands. It will be 
implemented at several additional ports within the next 90 days. Given 
this explosive growth, it is critical that the information necessary to im- 
plement CSI fully be provided to Customs in the near term. For this rea- 
son, Customs proposed this rulemaking on August 8, 2002 and, 
following the comment period, is issuing this final rule today. 


NON-VESSEL OPERATING COMMON CARRIERS (NVOCCs) 

Under the proposed rule, the conditions of the International Carrier 
Bond (19 CFR 113.64) were proposed to be amended to recognize the 
status of a Non-Vessel Operating Common Carrier (NVOCC) as a mani- 
festing party and to obligate any NVOCC having such a bond and elect- 
ing to provide cargo manifest information to Customs electronically 
under § 4.7 and 4.7a to accurately transmit such information to Cus- 
toms 24 or more hours before the related cargo is laden aboard the vessel 
at the foreign port. Breach of these obligations would result in liqui- 
dated damages against the NVOCC. For purposes of the proposed rule, a 
non-vessel operating common carrier (NVOCC) as a common carrier 
that does not operate the vessels by which the ocean transportation is 
provided, would be considered a shipper in its relationship with an 
ocean common carrier. 


PENALTIES OR LIQUIDATED DAMAGES FOR FALSE OR 
UNTIMELY FILING OF MANIFEST DATA 

If the master of a vessel failed to present or transmit accurate mani- 
fest data in the required time period or presented or transmitted any 
false, forged or altered document, paper, manifest or data to Customs, 
the proposed regulations specified that monetary penalties could be as- 
sessed under the provisions of 19 U.S.C. 1436(b). Likewise, ifan NVOCC 
having an International Carrier Bond elected to transmit such data 
electronically to Customs and failed to do so in the required time period 
or transmitted any false, forged or altered document, paper, manifest or 
data to Customs, the NVOCC could be liable for the payment of liqui- 
dated damages for breach of the conditions of the International Carrier 
Bond, in addition to any other applicable penalties. 


ISSUANCE OF PERMIT TO UNLADE CARGO 
The proposed rule also provided that if the carrier did not present car- 
go declaration information to Customs prior to the lading of the cargo 
aboard the vessel at the foreign port, Customs could, in addition to as- 
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sessment of civil monetary penalties, delay issuance of a permit to un- 
lade the entire vessel or a portion thereof until all required information 
was received. 


PRELIMINARY ENTRY 


Finally, it was proposed that § 4.8 be amended to make clear that the 
granting of preliminary entry by Customs would be conditioned upon 
the electronic submission of the Cargo Declaration (Customs Form (CF) 
1302), as well as the provision to Customs either electronically or in pa- 
per form of all other forms required by § 4.7. 


DISCUSSION OF COMMENTS 


A total of 78 commenters responded to the notice of proposed rule- 
making. Nearly all of the commenters recognized the need to act imme- 
diately to protect the global trading systems, and in particular to protect 
the most important element in the movement of international trade— 
containerized cargo. They also recognized the urgency and seriousness 
of the threat posed by terrorist organizations and the smuggling of 
weapons of mass destruction, including radiological and nuclear materi- 
als. They complimented the Customs Service on newly created pro- 
grams such as the Customs-Trade Partnership Against Terrorism 
(C-TPAT) and the Container Security Initiative (CSI), which are de- 
signed to address this threat. 

Most commenters questioned how the regulation would be implemen- 
ted. They raised operational issues regarding the movement of contain- 
ers, the security of containers and the interfaces between the U.S. 
Customs Service and the trade. They also noted that the regulation 
would require changes to existing business practices that could take sev- 
eral months to fully implement. 

While the aim of this regulation is to better secure containerized cargo 
from the threat of terrorism, it is important to note that carriers, ship- 
pers, importers and others should realize significant benefits from its 
implementation. Most notably, once a cargo container is pre-screened in 
a foreign port, in the absence of additional information affecting Cus- 
toms risk analysis, Customs will rarely need to again screen the contain- 
er or inspect its contents for security purposes upon arrival in the 
United States. This offers greater predictability for freight forwarders 
and importers to arrange for transportation upon discharge of the car- 
go. This and other benefits, however, will only be fully realized after the 
Customs Service is able to pre-screen containers overseas, using the ac- 
curate and complete information required by this regulation. 

We have carefully considered all of the comments, and as a result, we 
have modified the proposed regulation in many respects. For example, 
many commenters questioned the need to include bulk shipments un- 
der the proposed regulation. After considering these comments, we have 
modified the proposed regulation to exempt bulk shipments from its re- 
quirements. Others requested greater assurances of confidentiality. In 
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response, we will be taking steps appropriately to protect business sen- 
sitive information. 

In addition, we have considered the comments about the need for 
additional time to implement the reporting requirements because of po- 
tential changes in business practices. Balancing these comments 
against the pressing need to protect the national security of the United 
States and to protect the safe and secure movement of international 
trade, we have decided to not initiate any enforcement actions such as 
assessing penalties for non-fraudulent violations of this regulation for 
60 days after the regulation goes into effect. There is an overriding na- 
tional security need, however, to move as quickly as possible to protect 
the United States and the global trading system from terrorism, espe- 
cially the profound threat of nuclear terrorism. 

Though enforcement actions for non-fraudulent violations of this 
regulation will not be initiated for 60 days after the regulation goes into 
effect, the U.S. Customs Service is prepared to receive automated mani- 
fest information immediately, which would allow Customs to offer faci- 
litation benefits to those customers of carriers and NVOCCs that utilize 
CSI ports. 

We have made a good faith effort to make changes to the rule where 
appropriate at this time, but we recognize that not all of the modifica- 
tions suggested by commenters relate to changes in the regulation itself, 
and that not all potential implementation issues could be foreseen. In 
the interest of maintaining an open dialogue with affected parties, and 
consistent with the long-standing Customs practice of working with the 
trade, Treasury is inviting the Advisory Committee on the Commercial 


Operations of the U.S. Customs Service (COAC) to convene a special 
subcommittee to advise the U.S. Customs Service on operational issues 
arising out of the implementation of this regulation. 

A complete description of the various issues raised by the comment- 
ers, together with Customs response to these issues, is set forth below. 


19 U.S.C. 1431 AS AUTHORITY FOR 
REGULATIONS NOTWITHSTANDING TRADE ACT OF 2002 
Comment: 


Twenty-one commenters questioned the validity of the proposed ad- 
vance cargo manifest regulations under 19 U.S.C. 1431 in light of section 
343(a) of the Trade Act of 2002 (Public Law 107-210; 116. Stat. 933), 
that was enacted on August 6, 2002. Section 343(a) concerns the manda- 
tory filing with Customs of advanced electronic information for cargo 
being imported into or exported from the United States by vessel, ve- 
hicle or aircraft. These commenters contend that the proposed advance 
cargo manifest regulations are in direct contradiction with the require- 
ments imposed under section 343(a)(3) of the Trade Act of 2002. The un- 
derlying premise essentially asserted in this context is that Congress, in 
enacting section 343 of the Trade Act, effectively repealed any authority 
that Customs might have had to request advance manifest information 
under 19 U.S.C. 1431. 
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Customs Response: 


Customs has concluded that both 19 U.S.C. 1431 and section 343(a) of 
the Trade Act of 2002 co-exist within the Customs laws and the enact- 
ment of section 343(a) of the Trade Act did not and was not intended by 
Congress to implicitly repeal Customs authority to collect manifest in- 
formation under section 1431. Briefly stated, therefore, Customs re- 
tains the authority under section 1431(b) and (d) to require the advance 
presentation of vessel cargo manifest information in accordance with 
the regulations being issued today. 

In addition, Customs will issue regulations, in accordance with sec- 
tion 343(a) of the Trade Act of 2002, that will require the advance elec- 
tronic transmission of information on cargo destined for importation 
into the United States by vessel, vehicle or aircraft. In this regard, Cus- 
toms will reconcile those regulations that are issued under the authority 
of section 343(a) with the regulations that are being issued today under 
the authority under 19 U.S.C. 1431. 


BULK AND BREAK BULK CARGO 
Comment: 


Several commenters inquired as to whether the 24 hour rule would 
apply to bulk and break bulk cargo. Many commenters requested that 
only certain data elements be required for such manifest submissions. 
Others commented that the Coast Guard 96 hour report of arrival re- 
quirements should be used for bulk and break bulk carriers for manifest 
submission to U.S. Customs in the United States. 


Customs Response: 


Customs has determined that the proposed rule will be amended in 
this final rule to provide that bulk cargo as defined in the rule will be 
exempt from the 24 hour rule; and, further, that break bulk cargo may 
be exempted from the 24 hour rule on a case by case basis. Companies 
that are exempted from the 24 hour rule must submit their cargo decla- 
ration information to U.S. Customs 24 hours prior to arrival in the U.S. if 
they are participants in the vessel AMS program or upon arrival if they 
are non-automated carriers. In response to the comment that the Coast 
Guard 96 hour report of arrival requirements should be used, the Coast 
Guard has merely proposed that requirement at this time. While Cus- 
toms agrees with the idea, this cannot be implemented until the Coast 
Guard requirement is adopted. 

First, regarding bulk cargo, Customs defines such cargo as homoge- 
neous cargo stowed in bulk, that is to say, loose in the hold and not en- 
closed in any container such as boxes, bales, bags, casks, and so on. It is 
also called bulk freight. Reference to a maritime dictionary reveals bulk 
cargo to be composed of (1) free flowing articles such as oil, grain, coal, 
ore, and so on, which can be pumped or run through a chute or handled 
by dumping; (2) articles that require mechanical handling such as 
bricks, pig iron, lumber, steel beams and so on. 
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Second, Customs also recognizes that there are concerns that carriers 
have with other types of cargo known as break bulk. Break bulk is cargo 
that is not containerized, but which is otherwise packaged or bundled. 
This type of cargo may raise the same types of concealment and smug- 
gling concerns as containerized cargo. Consequently, as indicated above, 
a carrier of break bulk cargo may apply for an exemption from the 24 
hour rule; Customs will evaluate each application on a case by case ba- 
sis. 

To apply for an exemption, the carrier must submit a written request 
for exemption to the U.S. Customs Service, National Targeting Center, 
1300 Pennsylvania Ave., NW,, Washington, D.C. 20229. Until an applica- 
tion for an exemption is granted, the carrier must comply with the 24 
hour advance manifest requirement. The written request for exemption 
must clearly set forth information such that Customs may assess wheth- 
er any security concerns exist, such as: the carrier’s IRS number; the 
source, identity and means of the packaging or bundling of the commod- 
ities being shipped; the ports of call, both foreign and domestic; the 
number of vessels the carrier uses to transport break bulk cargo, along 
with the names of these vessels and their International Maritime Orga- 
nization numbers; and the list of the carrier’s importers and shippers, 
identifying any who are members of C-TPAT (The Customs-Trade Part- 
nership Against Terrorism). 

If Customs, by written response, provides an exemption to a break 
bulk carrier, the exemption is only applicable under the circumstances 
clearly set forth in the application for exemption. If circumstances set 


forth in the approved application change, it will be necessary to submit a 
new application. 
Customs may rescind an exemption granted to a carrier at any time. 
As noted above, companies receiving exemptions must submit their 
cargo declaration information to U.S. Customs 24 hours prior to arrival 
in the U.S. if they are participants in the vessel AMS program or upon 
arrival if they are non-automated carriers. 


NON VESSEL OPERATING COMMON CARRIERS ELIGIBLE TO PARTICIPATE 
Comment: 


In the August 8, 2002, proposed rule, Customs stated that Non Vessel 
Operating Common Carriers (NVOCC) licensed by the Federal Mari- 
time Commission (FMC) would be eligible to become bonded with Cus- 
toms and to electronically transmit manifest information directly to 
Customs. Several commenters pointed out that a separate category of 
NVOCC is not licensed by the FMC, but rather is registered with the 
agency. This latter group, unless identified by Customs as eligible to par- 
ticipate, would be unable to transmit information directly to Customs 
prior to foreign lading. It is requested that Customs allow registered 
NVOCCs to participate. In addition, one commenter advocated that 
shippers’ associations, like NVOCCs, should be authorized to present 
the required manifest information electronically to Customs. 
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Customs Response: 


Customs agrees that to the extent that members of the NVOCC com- 
munity registered with the FMC become bonded with Customs, they 
should be included in the electronic filing program. Customs in this final 
rule has amended the proposed regulatory language in this regard to re- 
flect this change. However, shippers’ associations may not participate in 
the electronic filing program. Such associations of shippers are mem- 
bership-only groups that are not currently regulated under U.S. law, and 
they are not licensed or registered with the FMC. 


CONFIDENTIALITY OF MANIFEST INFORMATION 
Comment: 


A number of commenters addressed the issue of the confidentiality of 
certain manifest information. The views expressed really concerned two 
different aspects of the need for confidentiality—that involving busi- 
ness and competitive advantage and that involving the matter of cargo 
security. 

One group, consisting primarily of the Non Vessel Operating Com- 
mon Carrier (NVOCC) community, expressed concerns that the infor- 
mation which would be supplied to Customs under the proposed new 
procedures would be subject to release for publication. It was stated that 
such release would reveal confidential business information which 
could result in harm to the NVOCC community. It was suggested that 
NVOCC filers should be permitted to make biennial confidentiality cer- 
tifications to Customs on behalf of the importers or consignees, pur- 
suant to statute, which allows only the importers or consignees to 
submit biennial certifications for confidentiality of certain manifest in- 
formation. It was also suggested that Customs should consider an 
NVOCC to be an “attorney in fact” for certification filing purposes since 
our regulations currently allowed an attorney of an importer or consign- 
ee to submit a certification on behalf of that importer or consignee. 

The second confidentiality concern expressed by commenters in- 
volved the matter of the security of the cargo itself. It was suggested that 
if Customs released certain manifest information shortly after its re- 
ceipt, information identifying cargoes could be published even before 
vessels departed foreign ports bound for the United States. 


Customs Response: 

Customs recognizes the confidentiality concerns stated by these com- 
menters. The premature disclosure of information about incoming car- 
go, particularly sensitive shipments, such as chemicals and the like, 
could not only undermine business relationships; it could also enable 
terrorist or criminal organizations, having advance information about 
incoming cargo, to attempt the theft or destruction of such cargo prior to 
or upon its arrival in the United States. 

Accordingly, in response to these matters, Customs intends to address 
these concerns to the extent allowable under existing law. To this end, 
19 U.S.C. 1431(c) limits the parties eligible to make a necessary confi- 
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dentiality certification to include only importers and consignees. While 
our regulations currently allow an attorney of an importer or consignee 
to file a client’s certification, Customs simply cannot designate an 
NVOCC to be an “attorney in fact” for certification filing purposes. Pro- 
posed amendments to Part 103 of the Customs Regulations (19 CFR 
part 103) would be necessary. Given this fact, Customs will be issuing a 
separate Federal Register Notice of Proposed Rulemaking in the near 
future to expand upon those parties who may file a biennial certification 
on behalf of the importer or consignee. An immediately available option, 
however, is for NVOCC manifest information filers to request appropri- 
ate importers and consignees in the United States to file certifications 
with Customs on their own behalf, thus protecting the same range of in- 
formation which is sought to be protected here. 

With regard to the concern that release of advance information pre- 
maturely can raise new security concerns, Customs will not be releasing 
information from cargo declarations until the complete manifest is filed 
with Customs. The statutory provision under consideration, 19 U.S.C. 
1431(c), provides for the release for public disclosure of information, 
when contained in a vessel manifest. The statute does not specify when 
the information must be released to the public pursuant to 19 U.S.C. 
1431(c). (Section 4.7 of the Customs Regulations (19 CFR 4.7) specifical- 
ly identifies those documents comprising a vessel “manifest”; such doc- 
uments comprising the vessel manifest include the Vessel Entrance or 
Clearance Statement (CF-1300); Cargo Declaration (CF-1302); Ship’s 
Stores Declaration (CF-1303); Crew’s Effects Declaration (CF-—1304, or 
optional INS Form, I-418); Crew List and I-418; and, Passenger List 
with I-418.) 

The August 8, 2002, document published in the Federal Register, by 
proposing to require advance filing of Cargo Declaration information, 
specifies that only a portion of a vessel’s manifest, the CF 1302 informa- 
tion, must be presented or transmitted prior to foreign lading. This re- 
quirement goes only to certain data which is made part of the larger 
manifest requirement. The manifest itself is filed with Customs at the 
time of vessel entry in any of the various ports of the United States. No 
information can be said to be contained in a “vessel manifest” as pro- 
vided in section 1431, until the complete manifest is made available to 
Customs. Therefore, the release of information from manifests must 
await their filing of the entire and complete manifest with Customs at 
the time of formal entry of vessels in the United States. 


BONDS FOR NON VESSEL OPERATING COMMON CARRIERS (NVOCCs) 
Comment: 


One commenter stated that the proposal to amend provisions of the 
Customs International Carrier Bond as presently set forth in § 113.64 
(19 CFR 113.64) would be inappropriate since an NVOCC did not actual- 
ly transport merchandise. Concern was also expressed that an NVOCC 
could be held accountable by Customs for delivery of cargo to an incor- 
rect port of unlading by a carrier. Likewise, there was concern that an 
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NVOCC could incur manifest violation penalties in instances where 
data was relayed to Customs by the NVOCC at least 24 hours in advance 
of scheduled vessel sailing time, but the vessel then loaded and departed 
earlier than scheduled. 


Customs Response: 


It is the current practice that vessel agents in the United States carry 
continuous International Carrier Bond coverage (19 CFR 113.1). They, 
likewise, do not transport cargoes. They are bonded in order that Cus- 
toms may be assured that the revenue is protected and that prompt sat- 
isfaction of any liabilities incurred in the course of their dealings with 
Customs may occur. Likewise, the NVOCC community will be dealing 
with Customs and will be required to provide the same level of assurance 
with respect to the correctness of the information they submit. Provided 
the NVOCC adequately demonstrates that cargo declaration informa- 
tion was timely submitted to Customs and the carrier then loaded the 
containers prematurely, the NVOCC will not be liable. 


Comment: 


A commenter inquired as to how Customs would set bond amounts for 
NVOCC activities, and whether guidance to the ports would be forthco- 
ming. The concern was that guidelines be made proportional to any 
claims for liquidated damages assessed against these parties. 


Customs Response: 


Customs port directors retain discretion for setting bond amounts in 
their respective jurisdictions. Customs Headquarters does intend to is- 
sue policy guidance on bond coverage specific to NVOCC activity. As in 
the past, such guidance will establish a minimum bond amount to be re- 
quired. Using their discretion under our regulations, port directors are 
authorized to set higher amounts based upon their experience in the 
ports of entry. 

The guidelines provided to ports will not include guidance regarding 
proportionality of liquidated damages claims. Such claims are, as al- 
ways, dependent upon the factual circumstances involved in any partic- 
ular transaction relating to the breach of the bond conditions. 


PERMITS TO UNLADE IN UNITED STATES PoRTS 
Comment: 


A few commenters addressed the issue of Customs granting permits 
to unlade merchandise in ports of the United States. The concern was 
that an entire vessel could be denied permission to unlade in circum- 
stances where only a portion of the cargo was non-compliant with the 
rule on 24 hour advance notification to Customs. Port Authorities also 
expressed concern over potential port congestion. 


Customs Response: 


The statute governing the issuance of permits to unlade merchandise 
in the United States, 19 U.S.C. 1448, expressly provides that no mer- 
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chandise shall be unladen from any vessel until entry has been made 
and a permit for the unlading of the same has been issued by the Cus- 
toms Service. To the extent that Customs has identified a portion of ar- 
riving cargo which has not been laden in accordance with the 
requirements of the regulations, Customs has the authority to process 
that portion differently from the remainder. Customs will allow unload- 
ing of that portion of the cargo that has been laden in accordance with 
the regulations, unless circumstances require otherwise. 


LIABILITY CONCERNS AND LEGAL RESPONSIBILITIES 
Comment: 


Several commenters raised questions about various liability issues 
specifically relating to which party was legally responsible under penal- 
ty of law for submitting accurate manifest information to Customs; for 
any errors and omissions that were contained in submitted manifests; 
and for the failure to file manifests timely. Additionally, it was asked who 
would be responsible when manifested freight was left behind and was 
not delivered to the port for which it was manifested; or when diversions 
from or changes to the original port of call resulted in freight being deliv- 
ered to a port other than the one for which the freight was manifested. 


Customs Response: 


Customs may initiate penalty actions against any party responsible 
for providing the required information. For example, if a non-vessel op- 
erating common carrier (NVOCC) elects to participate in the vessel Au- 
tomated Manifest System (AMS) and transmits its information directly 
to Customs, the NVOCC is the responsible party and will be held liable 
for any manifest information found to be untimely presented and/or 
containing errors or omissions. This would also be the case if the 
NVOCC manifested cargo and the cargo is left behind. Timely commu- 
nication between the vessel carrier and the NVOCC is required in order 
for the NVOCC to amend its manifest information to accurately list the 
cargo that is on board the vessel. Likewise, effective communication be- 
tween the vessel carrier and the NVOCC is essential for changes to the 
ports of call and diversions of the vessel. 

Ifan NVOCC isa participant in the vessel AMS program, the NVOCC 
will be treated as a carrier for Customs purposes. Vessel operators who 
currently slot charter to other vessel AMS carriers will utilize the same 
procedures for notification that the slot charterer has used in providing 
its manifest to Customs. A slot charterer is a carrier leasing space on a 
vessel owned or operated by another carrier on a space available basis. 
The vessel operator is only responsible for ensuring that the NVOCC’s 
Standard Carrier Alpha Code (SCAC), as described in 19 CFR 
4.7a(c)(2)(iii), is included on the Customs Form (CF) 3171 that is pre- 
sented to Customs. Failure to present the SCAC of all NVOCCs and slot 
charterers on board the vessel will result in a penalty against the vessel 
carrier under 19 U.S.C. 1436. 
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Comment: 


A number of commenters asked for confirmation that Customs would 
not require containers to be off loaded for examination once clearance to 
load had been given. It was asked who would be liable for the costs in- 
curred if Customs required unloading of a container at an intermediate 
foreign port. 


Customs Response: 


Customs will follow the current procedures for the examination of 
containers. Customs does not anticipate that a container already loaded 
in compliance with this rule would be required to be unloaded for ex- 
amination except in exigent circumstances. In these rare instances, the 
carrier will be assessed the costs. 


AUTOMATED COMMERCIAL ENVIRONMENT (ACE) 
Comment: 


Several commenters questioned how the proposed rule would link to 
the Automated Commercial Environment (ACE) program and whether 
partial bill of lading information could be reported to Customs. It was 
also requested that Customs enlarge the scope of those participants who 
were eligible to provide manifest information to include brokers, ship- 
pers and importers. 


Customs Response: 


The current system that Customs utilizes for electronic transmis- 
sions of vessel manifest data is the Vessel Automated Manifest System 


(AMS) which is a component of the Customs Automated Commercial 
System (ACS). This system will not allow for brokers, importers or ship- 
pers to input manifest information. Additionally, this system will not ac- 
cept partial bill of lading data to be transmitted by the carrier. The 
carrier will receive a reject message on that bill of lading. 

The ACE system is the new automated system being designed by Cus- 
toms and it is in the developmental stages, consequently a precise an- 
swer as to how this will be handled under ACE is not available now. 
Working groups consisting of representatives from several Government 
agencies and the trade community have been continually meeting to en- 
sure all issues and concerns are discussed and presented properly. The 
Trade Support Network (TSN) is one of these working groups and the 
appropriate subcommittee of the TSN will examine how the ACE pro- 
gram will meet the objectives of this rulemaking. Interested parties can 
get additional information as to the development of the ACE program at 
www.customs.gouv. Users should select the Customs Modernization icon 
on the website, then type the letters “TSN” into the search box. 


MAINTAINING A PAPER MANIFEST ON BOARD THE VESSEL 


Comment: 


Several commenters referred to the need for vessel carriers to main- 
tain an original/copy of the manifest on board the vessel. 
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Customs Response: 


The requirement to carry the paper manifest on board the vessel was 
waived during a Vessel Paperless Manifest Test. The test procedures will 
be amended by the effective date of this rule to state that vessel carriers 
must submit their cargo declaration information to Customs 24 hours 
prior to lading at a foreign port. The participants in the Vessel Paperless 
Manifest Test will not be required to maintain a paper copy of the mani- 
fest on board the vessel; however, one must be provided upon request. 
All carriers not participating in the test must maintain a paper copy of 
the complete manifest on board the vessel. 


Comment: 
Several commenters inquired whether carriers would be required to 
submit a final manifest prior to arrival in order to be permitted to un- 


lade or whether the individual manifest reports submitted in advance 
would suffice. 
Customs Response: 

The distinction between a manifest and a cargo declaration must be 
appreciated. The cargo declaration is one of several documents which, 
when taken together, constitute a vessel manifest. In this rulemaking, 
by requiring the submission of cargo declaration information 24 hours 
prior to lading, Customs is eliminating the requirement for vessel carri- 
ers to submit an additional cargo declaration upon arrival in the United 
States. However, the remaining documents comprising the vessel mani- 
fest must be available for presentation upon entry of the vessel. 


REQUIREMENTS FOR USS. VIRGIN ISLANDS 
Comment: 

Various commenters sought clarification as to whether vessels oper- 
ating from the U.S. Virgin Islands to the United States were included in 
the proposal. It was pointed out that shipments from the continental 
United States to Puerto Rico, Hawaii or Alaska would not be subject to 
the proposed advance manifest regulations. 

Customs Response: 

Vessels destined to Puerto Rico, Hawaii, and Alaska from the conti- 
nental United States are considered to be operating between points in 
the Customs Territory. The U.S. Virgin Islands is located outside the 
Customs Territory and therefore vessels departing from there to the 
U.S. are subject to the 24 hour advanced manifest rule. 


MILITARY CARGO 
Comment: 
A number of commenters asked if the proposed rule applied to mili- 
tary cargo or other government shipments. 
Customs Response: 


Carriers of military cargo and other U.S. Government shipments are 
required to comply with the advance manifest regulations. 
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CLARIFICATION OF DATA ELEMENTS 
Comment: 


Several commenters requested clarification of the data elements re- 
quired to be included on the cargo manifest. 


Customs Response: 


Customs has revised the regulations to include additional explana- 
tion and descriptive information, where appropriate, for those data ele- 
ments that must be contained in the vessel’s cargo manifest. 


Comment: 


Several commenters stated that requiring a precise description of the 
cargo would result in “dummy” information being presented to Cus- 
toms and that certain data elements were not known until after the lad- 
ing of containers. Additionally, if shippers were to attempt precise cargo 
descriptions, the result would be numerous corrections having to be 
made to the manifest as the vessel approached the United States. 
Customs Response: 

The so called “dummy” cargo descriptions are exactly what Customs 
cannot accept because they undermine our efforts to target threats to 
national security. Therefore, Customs is now requiring accurate cargo 
descriptions. Generic descriptions, specifically those such as “FAK” 
(“freight of all kinds”), “general cargo,” and “STC” (“said to contain”) 
are not acceptable. Moreover, general characterizations such as “chemi- 
cals” or “foodstuffs” will be considered overbroad. 


Comment: 


Several commenters requested clarification on whether the proposed 
rule required the consignee name to be listed, or if it required the con- 
signee name only if one were already provided when cargo was present- 
ed for shipment. Clarification was specifically requested on: whether 
the owner or owner’s representative meant the cargo owner; if there 
were a consignee, whether the shipper could decline to disclose the con- 
signee by naming the cargo owner; and, whether the owner was to be 
listed only if there were no consignee indicated. 

Customs Response: 

The only time a consignee name would not be recorded is in the case of 
“to order” shipments where the merchandise is sold in transit. Many “to 
order” entities are listed as the consignee. A “to order” consignee is not 
the true consignee, but rather only an interested party, such as a bank, 
which is securing payment. Either the party holding title to the goods 
(the owner) or that party’s representative has the real interest in a ship- 
ment. Accordingly, the owner or owner’s representative is the party that 
must be listed in place of the consignee in the case of “to order” ship- 


ments. If the consignee’s name is available, however, the shipper must 
disclose this information. 
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Comment: 


A number of commenters requested that Customs clarify which seal 
number had to be provided: the seal of the shipper, the seal of the ship- 
ping line, or the Customs seal. Other commenters requested clarifica- 
tion on whether all loaded containers had to have an affixed seal. 


Customs Response: 


For all sealed containers, the number that must be identified is the 
seal number of the last person/company to load the container. Partici- 
pants in C-TPAT (The Customs-Trade Partnership Against Terrorism) 
must affix seals to all loaded containers. 


Comment: 


Some commenters asserted that it was impossible to report the “actu- 
al boarded quantities” as required by proposed § 4.7a(c)(4)(x) 24 hours 
before the cargo was “actually” boarded. 


Customs Response: 


Customs recognizes the validity of the comments. Accordingly, we are 
removing this data element from the final rule. This matter will be ad- 
dressed in a separate Federal Register Notice of Proposed Rulemaking 
concerning Manifest Discrepancy Report filing. 


Co-LOADING 


Comment: 
Commenters questioned whether the proposed rulemaking would put 


an end to “co-loading.” Co-loading would occur when several NVOCC 
firms combined their cargo for movement under one NVOCC’s master 
bill of lading, and each NVOCC had its own sub-set of house bills of lad- 
ing and related manifests. Specifically, the scenario was presented 
where an automated NVOCC co-loaded with a non-automated NVOCC 
and the non-automated NVOCC presented the container to the vessel 
carrier. The question posed in this context was whether the manifest in- 
formation would remain confidential and not be provided to the vessel 
carrier. In addition, clarification was requested as to whether the ship- 
per, consignee, and cargo description information from all NVOCC 
house bills of lading (Master NVOCC and co-loading NVOCC) had to be 
included in the advance cargo manifest filing. 


Customs Response: 


The rulemaking will not put an end to co-loading. If an automated 
NVOCC co-loads with a non-automated NVOCC and the non-auto- 
mated NVOCC presents the container to the vessel carrier, the auto- 
mated NVOCC is required to present its own bill of lading for that 
shipment directly to Customs via vessel AMS. The non-automated 
NVOCC must fully disclose and present the required manifest informa- 
tion for the related cargo to the vessel carrier for presentation to Cus- 
toms via vessel AMS. Automated NVOCCs will not be authorized to 
submit paper manifests to the vessel carrier. The automated NVOCC 
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who is co-loading should be aware, however, that its shipment could be 
held for examination based on Customs not receiving timely manifest 
information in the United States. 

If the situation is reversed and the non-automated NVOCC co-loads 
with the automated NVOCC with the automated NVOCC presenting 
the container to the vessel carrier, the automated NVOCC is required to 
transmit all bills of lading in the container via vessel AMS. Non-auto- 
mated NVOCCs that have shipments as part of a co-loaded container 
must fully disclose and present the required manifest information for 
their cargo to the automated NVOCC who would be required to present 
this information to Customs via vessel AMS. Each individual shipment 
must be input into the vessel AMS program with each individual shipper 
and consignee being identified along with the cargo description. Bills of 
lading stating the non-automated NVOCC to be either the shipper or 
consignee or setting forth the cargo description as “consolidation” is not 
authorized. 

Non-automated NVOCCs thus have two options to submit manifest 
information to Customs. The options are: (1) Submit manifest informa- 
tion, in paper, directly to the vessel carrier who is required to input all 
bills of lading from the non-automated NVOCC into the vessel AMS pro- 
gram; or (2) Become a participant in the vessel AMS program and sub- 
mit manifest information to U.S. Customs either directly or through an 
automated Service Provider, Port Authority, or Vessel Agent. Only un- 
der the second option will the manifest information of a non-automated 
NVOCC remain confidential (not be disclosed to the vessel carrier). In 


any case, regardless of the option chosen, the non-automated NVOCC is 
required to abide by the 24 hour advance manifest rule. 

As stated in 19 CFR 4.7a, NVOCCs that receive cargo in sealed con- 
tainers from the shipper can rely on the shipper’s declaration. This sec- 
tion provides specific language to be used with “shippers load and 
count.” However, in vessel AMS the shipper must be identified, not the 
NVOCC. 


VESSEL AMS PROCEDURES 
Comment: 


Several commenters indicated that vessel AMS needed to be pro- 
grammed to allow for the ocean carrier to update certain data elements 
even if the ocean carrier had not initiated the data transmission. In addi- 
tion, requests were made to allow for a single transmission of individual 
bills of lading to Customs. 


Customs Response: 


The AMS program does not allow parties to change, add or delete 
manifest information on a transaction they have not initiated. Ocean 
carriers, NVOCCs and slot charterers need to communicate and provide 
lading information to the responsible parties in order to eliminate the 
possibilities that either cargo is laden on board without being properly 
manifested, or without appropriate changes being made to the bills of 
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lading. The vessel AMS program was not designed to allow for the trans- 
mission of individual bills of lading, and such transmissions must be 
sent by batch. This matter is under review for inclusion in the ACE pro- 
gram. 


Comment: 


Several commenters requested clarification of the procedures upon 
vessel arrival in the first U.S. port relating to manifest filing, and time 


frames for submitting to Customs a permit to unlade on Customs Form 
(CF) 3171. 


Customs Response: 


Vessel carriers must submit their CF 3171s 48 hours prior to arrival in 
the United States. Except for participants in the vessel paperless mani- 
fest test, vessel carriers, NVOCCs and slot charterers are required to 
submit manifests for empty containers on board to U.S. Customs 24 
hours prior to arrival in the United States. 


Comment: 


Some commenters requested clarification on the process by which 
vessel carriers and NVOCCs, who were not automated, would present 
their paper manifests to Customs for both CSI and non-CSI ports. Clari- 
fication was also requested on the process for submitting manifest infor- 
mation to Customs during computer down times and when unsuccessful 
transmissions occurred. 


Customs Response: 

In presenting paper cargo declaration information to Customs at a 
CSI port, the authorized representative for the vessel carrier is required 
to submit directly to U.S. Customs officials at a designated site for that 
CSI port. The exact procedures for this process will vary from country to 
country based on various agreements signed under the CSI program 
Each CSI location will determine the process based on these agree- 
ments. The U.S. Customs Service will provide detailed information to 
the trade community upon completion of signed agreements in each of 
the CSI locations. 

For those vessel carriers presenting paper cargo declaration informa- 
tion to Customs at non-CSI ports, the companies are responsible for en- 
suring that their cargo declaration information is provided to Customs 
in the United States 24 hours prior to lading at the foreign port. Facsimi- 
les and non-AMS electronic messages sent directly to Customs are not 
authorized. Non-automated vessel carriers may either enlist the auto- 
mated services of a Vessel Agent, Service Provider, local Port Authority, 
or a business partner in the U.S. The domestic party in receipt would de- 
liver the cargo declaration information directly to Customs. Paper cargo 
declaration information must be presented to each intended U.S. port of 
arrival 24 hours prior to lading at a foreign port. However, due to the fact 
that the non-automated vessel carrier has elected to submit paper cargo 
declaration information directly to Customs in the United States, the 
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non-automated carrier is responsible for ensuring that complete cargo 
declaration information for each port of call in the United States (via the 
paper procedure outlined in the paragraph below) is submitted to each 
Customs location for review 24 hours prior to lading at the foreign port. 
Failure to do so could result in penalties or denial of unlading privileges. 

In presenting cargo declaration information to Customs, a non-auto- 
mated vessel carrier may utilize an automated domestic Vessel Agent, 
Service Provider, or Port Authority; or the non-automated carrier may 
utilize either an automated or non-automated business partner. Where 
the carrier utilizes an automated party to present cargo declaration in- 
formation electronically to Customs, notification of holds will be con- 
ducted via the vessel AMS program. However, ifa non-automated vessel 
carrier chooses to submit its information via a domestic representative 
using paper, Customs will notify the local U.S. representative of any 
holds. This notification will be indicated on a document that the local 
representative may pick up at the Customs port offices. It will be the lo- 
cal U.S. representative’s responsibility either to provide necessary in- 
formation to the ocean carrier or to provide a copy of relevant 
documentation to the foreign entity who in turn must provide a copy to 
the ocean carrier. Port directors in local ports will provide the details on 
the location for submitting paper cargo declaration information and the 
location and time that the notification document can be obtained. 

In presenting cargo declaration information to Customs, non-auto- 
mated NVOCCs may utilize an automated Service Provider, Vessel 
Agent, or Port Authority; however, a non-automated NVOCC may not 
utilize a non-automated business partner. U.S. Customs will not accept 
paper cargo declaration information from any automated party, which 
has originated from a non-automated NVOCC. 

With reference to unsuccessful transmissions through the vessel 
AMS program, Customs conducts testing programs with the partici- 
pants prior to their going on-line to ensure that their computers are 
both sending and receiving accurate messages. Customs will not allowa 
company to go on-line if they have not successfully completed this test- 
ing program. 

The down time issues that have been raised are outlined in current 
Customs Directive 3240-075, Vessel Automated Manifest System, that 
is available to the trade community. Current acceptable down time is 2 
hours; however, it is within the port director’s discretion to allow more 
than the recommended 2 hours if circumstances warrant. Carriers 
whose systems are down for extended periods of time should notify their 
assigned client representative and refer to the procedures outlined in 
the directive on how to submit paper cargo declaration information to 
Customs. 


Comment: 


Various commenters asked that Customs authorize exemptions for 
submission of any data elements which were viewed as being out of the 
control of an NVOCC. 
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Customs Response: 


The vessel AMS program will not accept an absence of data elements. 
If all required information is not entered, the vessel AMS program will 
send a rejection message to the transmitting party. We note that there 
are slot charterers who are automated and who have been consistently 
operating without any difficulty. Vessel carriers, NVOCCs and slot char- 
terers must have procedures in place so that if containers have been 
manifested by an NVOCC or a slot charterer and subsequently are not 
laden, the vessel carrier must notify the NVOCC or slot charterer in or- 
der that they may amend their manifests to show corrected information. 


Comment: 
Some commenters inquired as to how Customs would know when 


goods had been laden since the lading process was one that occurred 
over a period of time. 
Customs Response: 

Customs considered requiring an additional data element for carriers 
to indicate the estimated time of lading. It was determined that such a 
requirement would be an additional burden to the carriers, and poten- 
tially unnecessary. Carriers understand the logistics of their business, 
and Customs will rely on them to provide the required information 24 
hours prior to lading. Indeed, they have every incentive to do so—in 
addition to penalties, any carrier that begins the lading process without 
providing manifest information 24 hours before will be required to re- 
move any containers that are identified for examination and which have 
already been laden. 


Comment: 


Several commenters asked about the procedures needed to identify 
the initial manifest transmission to Customs and when amendment 
transmissions were made to the manifest. 


Customs Response: 

The vessel AMS program has a transaction screen that allows the in- 
spector to view all postings against each bill of lading. This means that 
each time a bill of lading is changed, added or deleted, Customs receives 
these transactions. 

Comment: 
A few commenters requested clarification on how the ocean carrier 


would determine if an automated NVOCC had submitted manifest in- 
formation directly to Customs. 


Customs Response: 


Vessel AMS has a field identified as the Second Notify Party. The Sec- 
ond Notify Party lets the vessel carrier know when a bill is on file, and 
gives the vessel carrier the hold messages as well as all associated rele- 
ases. Although this has not been a mandatory field in the past, Customs 
will now require this field to be completed by all automated NVOCCs 
and slot charterers. 
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Comment: 


It was asserted that ifa hold notification were not sent to the carrier at 
the port of loading but rather to an NVOCC located in a different time 
zone from the carrier, it would affect being able to respond rapidly to re- 
quests from Customs. It was observed that different time zones could 
cause confusion as to when the 24 hour period had expired. 


Customs Response: 


Carriers and NVOCCs will have to establish lines of communication 
for such circumstances. Customs will send notifications ofa bill of lading 
on file to the party that provided the information to Customs in vessel 
AMS. The bill on file with Customs has a date and time stamp in vessel 
AMS, using Eastern Standard Time. Additionally, utilization of the Sec- 
ond Notify Party function in vessel AMS will allow for provision of addi- 
tional information to the vessel carrier when an automated NVOCC or 
slot charterer receives hold messages on containers. 


LOAD/No LOAD MESSAGES TO THE CARRIERS 
Comment: 


Several commenters requested that carriers be given confirmation 
for every container or shipment that Customs approved for lading. 
Some commenters inquired as to whether an absence of notification to 
carriers by Customs would serve as an authorization for lading. Other 
commenters requested that carriers be allowed to begin lading after a 
specified period of time, but prior to the expiration of the 24 hour period. 


Customs Response: 


Customs agrees in principle with the notion of providing electronic 
confirmation messages to carriers which would authorize the lading of 
containers. However, the necessary programming cannot be accom- 
plished before the regulations are implemented. Research will be under- 
taken to determine whether this capability in the vessel AMS program is 
feasible. 

Until the completion of work in vessel AMS allowing confirmation 
messages, Customs will not allow lading prior to expiration of the 24 
hour period and will utilize the current operating procedures under 
which filers receive hold messages only. 


BUSINESS PRACTICE ISSUES 
Comment: 


Numerous commenters questioned the viability of obtaining detailed 
manifest information 24 hours prior to loading of cargo on board a ves- 
sel. In this respect, some commenters expressed concern over the im- 
pact of the requirement on the efficiency of their commercial 
operations, while other commenters focused more on the financial im- 
pact of the 24 hour requirement on their operations. 

A major concern was that movement of cargo would be disrupted and/ 
or delayed due to the detailed level of manifest information required be- 
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cause the information may not readily be available before cargo is 
loaded onto a vessel. It was feared that the new requirements could 
cause cargo to miss sailing dates and remain at docks which did not have 
adequate security or space available to store containers. 

The issue concerning financial impact involved changing business 
practices such as: routing of vessels, work practices, personnel in- 
creases, automation costs including the cost of acquiring a bond, and the 
leasing of storage facilities. 


Customs Response: 


With regard to the concern that the proposed rule may adversely af- 
fect the efficiency of international shipping operations, Customs recog- 
nizes this legitimate concern and has taken at least three steps to 
address it in the development of the CSI and this rulemaking. First, it is 
important to note that it is the information about the contents of a ship- 
ping container, not the container itself, that must be presented to Cus- 
toms 24 hours prior to lading at a foreign seaport. Under this rule, so 
long as the required information is provided to Customs 24 hours in ad- 
vance of lading, the container itself may be brought to the seaport at a 
later time. Second, the development of this rule and the CSI have been 
designed to take advantage of the existing shipping cycle. In most for- 
eign seaports, containers destined for the United States are often stored 
at terminals for several hours or several days before lading. This pro- 
vides ample opportunity for Customs and its foreign CSI partners to 
identify and screen potentially high-risk containers within the normal 
shipping cycle and without causing any unnecessary delays. Third, as 
noted above, by screening potentially high-risk containers at foreign 
seaports during the normal shipping cycle, Customs should be able to 
significantly expedite the movement of containers upon arrival in the 
United States. This should not only reduce delays associated with tar- 
geting and screening containers upon arrival in the United States, it 
should also add greater predictability to the movement of containers 
through domestic seaports. 

Customs recognizes that some changes to business practices may be 
required in order to transmit the manifest data required under this rule. 
For example, although much, if not all, of the data required by Customs 
is available prior to lading because it is derived from information in the 
possession of carriers and NVOCCs or contained in the commercial doc- 
uments generated prior to lading, Customs recognizes that businesses 
may not currently be configured to collect and transmit such informa- 
tion in compliance with the rule. This is one of the reasons that Customs 
has elected to phase-in enforcement of the rule over a 60 day period after 
the regulation goes into effect—to strike an appropriate balance be- 
tween the needs of business and the need of the government to address 
the immediate threat that international terrorist organizations pose to 
the United States and the global economy. 

Customs also recognizes that not all potential changes to supply chain 
or business practices can be anticipated in the promulgation of a pro- 
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posed rule or in the comments it generates. Accordingly, Customs will 
carefully monitor the implementation of the rule and, as noted above, 
Treasury is inviting COAC to create a subcommittee to advise Customs 
on operational concerns arising from the implementation. 


Comment: 


It was contended that requiring cargo manifest information to be sub- 
mitted to Customs 24 hours before lading the cargo aboard the vessel at 
a foreign port would run counter to the “just in time” inventory practic- 
es in wide use today. 


Customs Response: 


Customs is requiring transmissions of cargo declaration information 
24 hours in advance. Customs is not requiring that the cargo be ready for 
inspection or that the cargo be at the dock. However, Customs recog- 
nizes that this final rule could cause vessel carriers to change the cur- 
rent practice of sometimes adding last minute loads to vessels, but only 
if such loads were not manifested 24 hours prior to their lading. 

Nonetheless, as noted above, most cargo destined for the United 
States sits at the foreign port for several hours to several days before la- 
ding. This regulation will have no effect on that practice. 


Comment: 


Numerous commenters requested generally that procedures required 
under the proposed rule be clarified. Many of these commenters ad- 
dressed issues involving private contractual agreements between trade 
partners. Other matters where it was stated that further clarification 
was needed dealt with process and manifesting requirements of carri- 
ers, NVOCCs, involved ports, transshipment, and feeder vessels. 


Customs Response: 


To the extent that trade partners may enter into private contractual 
agreements, Customs would have no involvement. Required informa- 
tion will include the data elements mentioned in the rulemaking along 
with the information that is required on the cargo declaration (CF 
1302). These requirements apply at all foreign ports where an inward 
foreign vessel carrier lades cargo destined to the U.S., including FROB 
(Foreign Cargo Remaining On Board) which is not going to be unladen 
in the United States. The term “inward foreign carrier” applies to all 
vessels coming from foreign locations to the U.S. A vessel that trans- 
ships cargo between foreign locations or a vessel that does not call ona 
U.S. port is not required to submit manifest information under this rule- 
making. 

The inward foreign vessel carrier that calls on many foreign ports be- 
fore the US. will not have to re-transmit cargo declaration information 
already provided from previous foreign ports. Multiple original mani- 
fest transmissions can be submitted for the same carrier, vessel or voy- 
age so long as AMS vessel arrival has not occurred. Carriers will only be 
required to transmit new cargo declaration information for each port of 
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lading. Any NVOCCs and slot charterers, who are authorized to trans- 
mit manifest data in vessel AMS, will be subject to the same require- 
ments as the vessel carrier to provide manifest information on cargo 
destined to the U.S., including FROB, as defined later in this document, 
at each foreign port of lading. 


LEAD TIME 
Comment: 


Several commenters asked about the time frame that would be given 
to implement the proposed rulemaking. There were two suggested time 
frames for implementing the advance manifest regulations that were 
mentioned repetitively by the commenters: one requested a lead time of 
six months, and the other requested one year to implement a phased-in 
approach. 


Customs Response: 


This rulemaking responds to an urgent national security issue and 
must be implemented promptly. Customs must begin receiving ad- 
vanced cargo declaration information to strengthen CSI and to reduce 
the risk of smuggling weapons of mass destruction and other contra- 
band into the United States. As previously mentioned, however, in rec- 
ognition of industry concerns, Customs has determined to delay full 
enforcement for a period of 60 days following the effective date of the 
new requirements. This, when taken together with the 30-day post pub- 
lication period generally provided, will allow a total of 90 days from pub- 
lication date to full enforcement. 


PROPOSED RULE WILL RESULT IN Loss OF 
US. Ports BUSINESS TO CANADIAN PORTS 


Comment: 


A number of the commenters were concerned that they would lose 
business to Canadian ports due to the new regulations. They feared that 
cargo would initially go to Canada and then come to the U.S. via truck. 
rail to circumvent the regulations. 


Customs Response: 

Customs has targeting personnel stationed at seaports in Canada and 
cooperation with Canadian authorities has been excellent. If either Cus- 
toms administration suspected that goods were being routed in an at- 


tempt to evade scrutiny, those goods would be likely to be treated as high 
risk. 


REQUIREMENTS FOR “FROB” CARGO anp NVOCCs 
Comment: 
Several commenters questioned whether the new regulations would 
apply to FROB cargo (Foreign Cargo Remaining On Board). They also 


stated that carriers could refuse U.S. bound cargo once faced with the 
new requirements. 
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Customs Response: 


The definition of “FROB” cargo is cargo that is loaded in a foreign port 
and which is to be unloaded in another foreign port with an intervening 
vessel stop in one or more ports in the United States. Customs considers 
“FROB” cargo a security concern because although the cargo does not 
have a final destination in the U.S., the cargo is transiting the U.S. Cur- 
rently, carriers must correctly report FROB cargo upon arrival in the 
United States. Under the new regulations, FROB cargo must be re- 
ported 24 hours in advance of loading. 


REQUEST THAT CARRIER BE EXEMPT FROM RULE IF 
PARTICIPANT IN C-TPAT 


Comment: 


Several commenters that were participants in C-TPAT (the Customs- 
Trade Partnership Against Terrorism) requested that they either be ex- 
empted from the advance manifest regulations or that they be allowed 
to present cargo manifest information at some point before the vessel 
arrived in the United States, rather than before the vessel departed 
from the foreign country. It was further requested that there be main- 
tained a “known shipper list” which could enable Customs to expedite 
cargo clearance. These commenters also sought the ability to make 
changes to manifest information without time constraints being im- 
posed. 


Customs Response: 


While C-TPAT participants will not be excluded from the advance re- 
porting requirements, their participation will be taken into account 
during the targeting process. 


A DENIAL/DELAY IN GRANTING PERMIT TO 
UNLADE WILL CAUSE PORT CONGESTION 


Comment: 


A number of commenters, specifically Port Authorities, were con- 
cerned that if permits to unlade were denied the result could be conges- 
tion at U.S. ports. 


Customs Response: 


Permits may be granted to unlade properly manifested merchandise 
on a vessel but denied for the remainder of the cargo for which manifest 
information has not been accurately and/or timely received by Customs. 
Thus, depending on the circumstances, only that portion of the cargo for 
which advance information is not provided may not be unladen. More- 
over, if the advance information is not timely provided, the subject cargo 
should not be laden on the vessel. Therefore, there is no reason to con- 
clude that this final rule will cause congestion at U.S. ports. 
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TIME FOR PRESENTING MANIFEST SHOULD BE 
WHEN VESSEL DEPARTS OR LATER 


Comment: 


Several commenters stated that the ability to submit their manifest at 
time of foreign departure or later would be more feasible. 


Customs Response: 


The purpose of this rulemaking is to allow sufficient time for U.S. 
Customs to review and target cargo that may pose a threat to the US., 
specifically weapons of mass destruction, including nuclear and radio- 
logical materials and weapons, and to deny that cargo from being loaded 
on board vessels before they depart for the U.S. Having to interdict such 
cargo once it reaches our shores would simply be too late. Customs be- 
lieves that the 24 hour period specified in the advance cargo declaration 
regulations is essential to achieving this goal. 


NEED FOR RISK ANALYSIS REGARDING IMPLEMENTATION OF 


24 Hour RULE 
Comment: 


Some commenters suggested that Customs conduct a risk analysis be- 
fore implementing the 24 hour rule. 


Customs Response: 


As noted above, Customs has analyzed the risks that international 
terrorists pose to the United States and the global trading system. These 
risks are profound. This analysis led to the development of CSI and the 
promulgation of this 24 hour advance cargo declaration rule. 


THE 24 HOUR REQUIREMENT IS TOO LONG FOR SHORT VOYAGES/HAULS 
Comment: 


Several commenters indicated that 24 hours was too much time to ask 
for information in advance for voyages that were less than 24 hours in 
length. 


Customs Response: 


Customs will not exempt short hauls from the regulation. Cargoes 
placed aboard vessels on short voyages pose the same potential risks as 
those laded aboard vessels on longer voyages. Customs recognizes that 
compliance with the regulations may require certain changes in busi- 
ness practices, as previously discussed, but these changes are necessary 
to protect the United States and global shipping. 


HANDLING OF EMPTY CONTAINERS ABOARD VESSELS 
Comment: 


Several commenters asked whether the advance manifest regulations 
required that empty containers be manifested and whether, if so, infor- 
mation would have to be submitted to Customs 24 hours in advance. Ad- 
ditionally, it was stated in this connection that empty containers were 
used to complete stowage plans and were loaded at the last minute, de- 
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pending on available space. It was stated that carriers would be faced 
with additional costs for the storage of empty containers if they did not 
make the voyage. 


Customs Response: 


Carriers will not be required to submit information on empty contain- 
ers 24 hours in advance of lading. For vessel AMS participants, informa- 
tion on empty containers must be submitted on a single bill of lading 
which lists all container numbers. For those carriers that present paper 
cargo declarations, empty containers must be listed on a single paper 
bill of lading with all container numbers listed. Submission of the empty 
container manifest information, whether paper or automated, will be 
due to U.S. Customs at least 24 hours prior to arrival in the United 
States, with the exception of those participants in the current vessel pa- 
perless manifest test, who must continue to file manifest information 
for empty containers 48 hours prior to arrival in the United States. 


CORRECTION OF MANIFEST INFORMATION 
Comment: 


Several commenters raised the question of whether they would be 
permitted to update information which was provided to Customs prior 
to lading while they were enroute to the United States. 


Customs Response: 


The main goals of the advance cargo declaration information program 
are (1) to receive accurate information (2) prior to lading in a foreign 
port. Only in this way can Customs use all of its targeting tools to identi- 
fy potentially high risk shipments and prevent them from being placed 
aboard vessels in the first place. Accurate information is essential if Cus- 
toms is going to be successful in preventing terrorists from using sea 
carriers to transport instruments of terrorism to the United States. We 
recognize, however, that updated or different information may be pro- 
vided to carriers after lading. As this information would assist in our ef- 
forts to assess the risks associated with those shipments, we would 
expect to be provided with such information, and will ensure that there 
are mechanisms to do so. It must be understood, however, that an accep- 
tance of certain changes in information after foreign lading will not jus- 
tify any initial submission which is not, to the best information and 
belief of the filer, true and complete at the time of submission. Indeed, 
Customs will not tolerate such practices. 

Customs recognizes that to accommodate manifest updates and 
changes, amendments will be necessary to our regulations governing 
the filing of Manifest Discrepancy Reports. Such changes will be the 
subject of a separate Federal Register publication as soon as possible. 


Comment: 


Several commenters inquired about manifest discrepancy reports. It 
was asked whether carriers would be able to rely on the shippers’ decla- 
ration regarding the contents of sealed containers. In addition, con- 
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firmation was requested that carriers would not be subject to penalties 
for incorrect manifest information provided by shippers. 


Customs Response: 


As indicated in the prior response, Customs will be providing new 
rules for manifest discrepancy reports. A Notice of Proposed Rulemak- 
ing covering that matter will be published in the Federal Register. Until 
such time, carriers must continue to follow the current regulations con- 
cerning manifest discrepancy reports. This includes the guidelines for 
carriers using the shipper’s declaration on sealed containers. Customs 
will not allow the manifest discrepancy report to be utilized in lieu of the 
provision of accurate and complete manifest information under the 24 
hour rule. 


REGULATORY FLEXIBILITY ACT; EXECUTIVE ORDER 12866 
Comment: 


Three commenters contended that the proposed advance manifest 
regulations would have a significant economic impact on a substantial 
number of small businesses, specifically non-vessel operating common 
carriers (NVOCCs), under the Regulatory Flexibility Act (RFA) (5 
U.S.C. 601 et seq.), and thus should be subject to the preparation of a reg- 
ulatory flexibility analysis as provided under the RFA. Two of these com- 
menters also asserted in this context that the proposed rule constituted 
a “significant regulatory action” under E.O. 12866. 


Customs Response: 


Customs is requiring advance manifest information in order to im- 
prove security at our nation’s seaports and to more effectively enforce 
against all types of smuggling through our nation’s borders. The infor- 
mation that Customs is collecting pursuant to this rulemaking is a nec- 
essary part of accomplishing these goals. Because the information being 
requested is information to which the master of the vessel should al- 
ready have access, there is no indication that providing the additional 
information on the Customs Form (CF) 1302 to Customs 24 hours in ad- 
vance of lading at the foreign port would result in a significant economic 
impact on a substantial number of small businesses. 

Moreover, Customs has given the option to any small businesses in- 
volved in providing this information of providing the advance manifest 
information in paper form, rather than electronically, for those busi- 
nesses that are not yet automated. Likewise, for those businesses that 
are automated, the advanced electronic filing would ultimately reduce 
filing costs because of the ability to submit the information electronical- 
ly directly to Customs. Further, Customs has allowed for a delay of im- 
plementation of the new regulations in order to allow time for 
businesses to adjust to the new filing requirements. 

Finally, none of the commenters has submitted evidence to Customs 
demonstrating the way in which these regulations would have a signifi- 
cant economic impact on small businesses. As such, Customs stands by 
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its initial certification that a regulatory flexibility analysis pursuant to 
the Regulatory Flexibility Act is not applicable here. 

Additionally, whether the Regulatory Flexibility Act applies to certain 
entities in a rulemaking turns on whether such entities are the “tar- 
gets” of the rulemaking. To this end, the advance cargo manifest regula- 
tions that are the subject of this rulemaking are based upon 19 U.S.C. 
1431. In pertinent part, 19 U.S.C. 1431(b) requires the master of a vessel 
(that is, the vessel carrier) to provide vessel cargo manifest information 
to Customs. It is thus the vessel carriers themselves to which these regu- 
lations are directed, and carriers are ultimately responsible under these 
regulations for providing mandatory cargo manifest information to 
Customs. 

There is no requirement that NVOCCs participate in these advance 
manifest regulations; rather, Customs is merely affording NVOCCs the 
option under these regulations to provide cargo manifest data directly to 
Customs on behalf of the vessel carrier in order to protect what the 
NVOCC believes to be confidential business information. If NVOCCs do 
not wish to participate in the filing of advance cargo manifest informa- 
tion with Customs, the NVOCCs may properly elect to provide such in- 
formation to the vessel carriers directly, for it is the vessel carriers, as 
emphasized above, that are obligated under these regulations to furnish 
this information to Customs. At most, therefore, the NVOCCs refer- 
enced in this rule are only indirectly affected by the subject regulations 
due to the nature of their business relationship with the vessel carriers. 

In sum, no specific evidence was submitted by commenters establish- 
ing that there are a substantial number of small entities that are “tar- 
gets” of the rulemaking. 

Because Customs recognizes there will be costs involved in businesses 
changing their practices to comply with these national security-driven 
regulations, Customs will phase-in full implementation of this advance 
manifest rule over a period of 90 days. Specifically, these regulations will 
not be effective until 30 days after the date of publication of this final 
rule in the Federal Register. In addition, Customs will not initiate any 
enforcement actions such as assessing penalties for non-fraudulent 
violations of these regulations until 60 days after the effective date of 
this final rule. This phased-in implementation regime should reduce 
and minimize costs involved in complying with the new regulations. 

Accordingly, the certification set forth in the proposed rule relating to 
the inapplicability of the Regulatory Flexibility Act in this case is re- 
vised in this final rule to reflect the foregoing considerations. 

Also, we do not believe that this national security-related rule consti- 
tutes a “significant regulatory action” under E.O. 12866. 


PAPERWORK BURDEN 
Comment: 


Several commenters stated that the accuracy of the agency’s estimate 
of the information collection burden published in the proposed rule was 
vastly understated. It was stated that the numbers did not take into con- 
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sideration the added time and paperwork, even in an automated envi- 
ronment, that will be required by the need for earlier information as 
supply chain documentation requirements will need to be overhauled. 


Customs Response: 


Customs agrees with the commenters that the estimate of the infor- 
mation collection burden published in the notice of proposed rulemak- 
ing is understated and, accordingly, is upwardly adjusting the estimate 
of the burden. 

Customs notes that the adjustment it is making to the estimated bur- 
den hours is not entirely due to the requirement to provide manifest in- 
formation 24 hours prior to lading. Based upon the comments, Customs 
reviewed the previously approved information collection burden for 
preparing the vessel manifest and concluded that those numbers needed 
an upward adjustment. Accordingly, the upward adjustment stated in 
this document reflects both an adjustment due to this rule and an ad- 
justment to the numbers that existed for the previous long-standing 
manifesting requirement. 

Regarding any increase in burden due to overhaul of supply chain doc- 
umentation requirements, Customs agrees that the number of hours 
spent collecting information may initially be high while business prac- 
tices are adjusting. Eventually, however, Customs expects that the bur- 
den will decrease as the supply chain gets used to the new way of doing 
business. 


ADOPTION OF PROPOSAL 


In view of the foregoing, and following careful consideration of the 
comments received and further review of the matter, Customs has con- 
cluded that the proposed regulations with the modifications discussed 
above should be adopted as a final rule. 


REGULATORY FLEXIBILITY ACT AND EXECUTIVE ORDER 12866 

As stated in Customs response above, Customs is requiring advance 
manifest information in order to improve security at our nation’s sea- 
ports and to more effectively enforce against all types of smuggling 
through our nation’s borders. The information that Customs is collect- 
ing pursuant to this rulemaking is a necessary part of accomplishing 
these goals. Because the information being requested is information to 
which the master of the vessel should already have access, there is no 
indication that providing the additional information on the Customs 
Form (CF) 1302 to Customs 24 hours in advance of lading at the foreign 
port would result in a significant economic impact on a substantial num- 
ber of small businesses. 

Moreover, Customs has given the option to any small businesses in- 
volved in providing this information of providing the advance manifest 
information in paper form, rather than electronically, for those busi- 
nesses that are not yet automated. Likewise, for those businesses that 
are automated, the advanced electronic filing would ultimately reduce 
filing costs because of the ability to submit the information electronical- 





U.S. CUSTOMS SERVICE 33 


ly directly to Customs. Further, Customs has allowed for a delay of im- 
plementation of the new regulations in order to allow time for 
businesses to adjust to the new filing requirements. 

Finally, none of the commenters has submitted evidence to Customs 
demonstrating the way in which these regulations would have a signifi- 
cant economic impact on small businesses. As such, Customs stands by 
its initial certification that a regulatory flexibility analysis pursuant to 
the Regulatory Flexibility Act is not applicable here. 

The advance presentation to Customs of vessel manifest information 
for cargo destined for the United States as prescribed in this final rule is 
intended to expedite the release of incoming cargo while, at the same 
time, ensuring maritime safety and protecting national security. To this 
end, it is the vessel carriers themselves, which are mostly very large con- 
cerns, to which these regulations are targeted and that are ultimately 
responsible under these regulations for providing mandatory cargo 
manifest information to Customs. 

By contrast, regarding non-vessel operating common carriers 
(NVOCCs), many of which are asserted to be small businesses, there is 
no requirement whatever that these entities participate in these ad- 
vance manifest regulations; rather, Customs is merely affording 
NVOCCs the option under these regulations of providing cargo manifest 
data directly to Customs on behalf of the vessel carrier in order to pro- 
tect what the NVOCC believes to be confidential business information. 
At best, therefore, the NVOCCs referenced in this rule are only indirect- 
ly affected by the subject regulations due to the nature of their business 
relationship with the vessel carriers. Hence, if NVOCCs do not wish to 
participate in the filing of advance cargo manifest information with Cus- 
toms, the NVOCCs may properly elect to provide such information to 
the vessel carriers directly, for it is the vessel carriers, as emphasized 
above, that are obligated under these regulations to furnish this infor- 
mation to Customs. 

Given the above reasons, pursuant to the provisions of the Regulatory 
Flexibility Act (5 U.S.C. 601 et seq.), it is certified that these final regula- 
tions do not have a significant economic impact on a substantial number 
of small entities. Accordingly, these amendments are not subject to the 
regulatory analysis or other requirements of 5 U.S.C. 603 and 604. Nor 
do they meet the criteria for a “significant regulatory action” as speci- 
fied in E.O. 12866. 


PAPERWORK REDUCTION ACT 

The collection of information in this final rule document was sub- 
mitted for review and has been approved by the Office of Management 
and Budget (OMB) in accordance with the requirements of the Paper- 
work Reduction Act of 1995 (44 U.S.C. 3507(d)) under control number 
1515-0001 (Transportation Manifest (Cargo Declaration)). An agency 
may not conduct, and a person is not required to respond to, a collection 
of information unless the collection of information displays a valid con- 
trol number assigned by OMB. 
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The collection of information in this final rule document is contained 
in § 4.7a(c)(4). This information is required and will be used to deter 
smuggling by determining the security conditions under which cargo 
was maintained prior to and following its delivery for lading aboard a 
vessel for shipment to the United States. The likely respondents and/or 
recordkeepers are business or other for-profit institutions. The esti- 
mated average annual burden associated with this information collec- 
tion is 49.8 hours per respondent or recordkeeper. 

Comments on the accuracy of this burden estimate and suggestions 
for reducing this burden should be sent to the Office of Management and 
Budget, Attention: Desk Officer of the Department of the Treasury, Of- 
fice of Information and Regulatory Affairs, Washington, D.C. 20503. A 
copy should also be sent to the Regulations Branch, Office of Regula- 
tions and Rulings, U.S. Customs Service, 1300 Pennsylvania Avenue, 
NW,, Washington, D.C. 20229. 

Part 178, Customs Regulations (19 CFR part 178), containing the list 
of approved information collections, is revised to reflect this additional 
information collection. 


LIST OF SUBJECTS 

19 CFR Part 4 

Administrative practice and procedure, Arrival, Cargo vessels, Cus- 
toms duties and inspection, Declarations, Entry, Freight, Harbors, Haz- 
ardous substances, Imports, Inspection, Landing, Maritime carriers, 
Merchandise, Reporting and recordkeeping requirements, Shipping, 
Vessels. 
19 CFR Part 113 

Bonds, Customs duties and inspection, Exports, Foreign commerce 
and trade statistics, Freight, Imports, Reporting and recordkeeping re- 
quirements. 
19 CFR Part 178 

Administrative practice and procedure, Collections of information, 
Imports, Paperwork requirements, Reporting and recordkeeping re- 
quirements. 

AMENDMENTS TO THE REGULATIONS 

Parts 4, 113 and 178, Customs Regulations (19 CFR parts 4, 113 and 

178), are amended as set forth below: 


PART 4—VESSELS IN FOREIGN AND DOMESTIC TRADES 


1. The general authority citation for part 4 and the relevant specific 
authority citations continue to read as follows: 


Authority: 5 U.S.C. 301; 19 U.S.C. 66, 1431, 1433, 1434, 1624; 46 U.S.C. 
App. 3, 91; 


Section 4.7 also issued under 19 U.S.C. 1581(a); 46 U.S.C. App. 8838a, 
883b; 
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Section 4.7a also issued under 19 U.S.C. 1498, 1584; 
Section 4.8 also issued under 19 U.S.C. 1448, 1486; 


Section 4.30 also issued under 19 U.S.C. 288, 1446, 1448, 1450-1454, 
1490, 


2. Section 4.7 is amended by revising its section heading; by redesig- 
nating the existing text of paragraph (b) as paragraph (b)(1) and revis- 
ing the first sentence of newly redesignated paragraph (b)(1); and by 
adding new paragraphs (b)(2), (b)(3), (b)(4) and (e) to read as follows: 


§ 4.7 Inward foreign manifest; production on demand; 
contents and form; advance filing of cargo declaration. 


(b)(1) In addition to any Cargo Declaration that has been filed in ad- 
vance as prescribed in paragraph (b)(2) of this section, the original and 
one copy of the manifest must be ready for production on demand. * * * 

(2) For any vessel subject to paragraph (a) of this section, except for 
any vessel exclusively carrying bulk or break bulk cargo as prescribed in 
paragraph (b)(4) of this section, Customs must receive from the carrier 
the vessel’s Cargo Declaration, Customs Form 1302, or a Customs-ap- 
proved electronic equivalent, 24 hours before such cargo is laden aboard 
the vessel at the foreign port (see § 4.30(n)(1)). Participants in the Vessel 
Automated Manifest System (AMS) are required to provide the vessel’s 
cargo declaration electronically. 

(3)(i) Where a non-vessel operating common carrier (NVOCC), as de- 
fined in paragraph (b)(3)(ii) of this section, delivers cargo to the vessel 
carrier for lading aboard the vessel at the foreign port, the NVOCC, if 
licensed by or registered with the Federal Maritime Commission and in 
possession of an International Carrier Bond containing the provisions 
of § 113.64 of this chapter, may electronically transmit the correspond- 
ing required cargo manifest information directly to Customs through 
the Vessel Automated Manifest System (AMS) 24 or more hours before 
the related cargo is laden aboard the vessel at the foreign port (see 
§ 113.64(c) of this chapter); in the alternative, the NVOCC must fully 
disclose and present the required manifest information for the related 
cargo to the vessel carrier which, if automated, is required to present 
this information to Customs via the vessel AMS system. 

(ii) A non-vessel operating common carrier (NVOCC) means a com- 
mon carrier that does not operate the vessels by which the ocean trans- 
portation is provided, and is a shipper in its relationship with an ocean 
common carrier. The term “non-vessel operating common carrier” does 
not include freight forwarders as defined in part 112 of this chapter. 

(4) Carriers of bulk cargo as specified in paragraph (b)(4)(i) of this sec- 
tion and carriers of break bulk cargo to the extent provided in paragraph 
(b)(4)(ii) of this section are exempt with respect to that cargo from the 
requirement set forth in paragraph (b)(2) of this section that a cargo 
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declaration be filed with Customs 24 hours before such cargo is laden 
aboard the vessel at the foreign port. Any carriers of bulk or break bulk 
cargo that are exempted from the filing requirement of paragraph (b)(2) 
of this section must present their cargo declarations to Customs 24 
hours prior to arrival in the U.S. if they are participants in the vessel 
AMS program, or upon arrival if they are non-automated carriers. 
These carriers must still report 24 hours in advance of loading any con- 
tainerized or non-qualifying break bulk cargo they will be transporting. 

(i) Acarrier is exempt from the filing requirement of paragraph (b)(2) 
of this section with respect to the bulk cargo it is transporting. Bulk car- 
go is defined for purposes of this section as homogeneous cargo that is 
stowed loose in the hold and is not enclosed in any container such as a 
box, bale, bag, cask, or the like. Such cargo is also described as bulk 
freight. Specifically, bulk cargo is composed of either: 

(A) Free flowing articles such as oil, grain, coal, ore, and the like, 
which can be pumped or run through a chute or handled by dumping; or 

(B) Articles that require mechanical handling such as bricks, pig iron, 
lumber, steel beams, and the like. 

(ii) A carrier of break bulk cargo may apply for an exemption from the 
filing requirement of paragraph (b)(2) of this section with respect to the 
break bulk cargo it will be transporting. For purposes of this section, 
break bulk cargo is cargo that is not containerized, but which is other- 
wise packaged or bundled. 

(A) To apply for an exemption, the carrier must submit a written re- 
quest for exemption to the U.S. Customs Service, National Targeting 
Center, 1300 Pennsylvania Ave., NW., Washington, D.C. 20229. Until an 
application for an exemption is granted, the carrier must comply with 
the 24 hour advance manifest requirement set out in paragraph (b)(2) of 
this section. The written request for exemption must clearly set forth 
information such that Customs may assess whether any security con- 
cerns exist, such as: the carrier’s IRS number; the source, identity and 
means of the packaging or bundling of the commodities being shipped; 
the ports of call, both foreign and domestic; the number of vessels the 
carrier uses to transport break bulk cargo, along with the names of these 
vessels and their International Maritime Organization numbers; and 
the list of the carrier’s importers and shippers, identifying any who are 
members of C-TPAT (The Customs-Trade Partnership Against Terror- 
ism). 

(B) Customs will evaluate each application for an exemption on a case 
by case basis. If Customs, by written response, provides an exemption to 
a break bulk carrier, the exemption is only applicable under the circum- 
stances clearly set forth in the application for exemption. If circum- 
stances set forth in the approved application change, it will be necessary 
to submit a new application. 

(C) Customs may rescind an exemption granted to a carrier at any 
time. 
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(e) Failure to provide manifest information; penalties/liquidated 
damages. Any master who fails to provide manifest information as re- 
quired by this section, or who presents or transmits electronically any 
document required by this section that is forged, altered or false, or who 
fails to present or transmit the information required by this section ina 
timely manner, may be liable for civil penalties as provided under 19 
U.S.C. 1436, in addition to penalties applicable under other provisions of 
law. In addition, if any non-vessel operating common carrier (NVOCC) 
as defined in paragraph (b)(3)(ii) of this section elects to transmit cargo 
manifest information to Customs electronically and fails to do so in the 
manner and in the time period required by paragraph (b)(3)(i) of this 
section, or electronically transmits any false, forged or altered docu- 
ment, paper, manifest or data to Customs, such NVOCC may be liable 
for the payment of liquidated damages as provided in § 113.64(c) of this 
chapter, in addition to any other penalties applicable under other provi- 
sions of law. 

3. Section § 4.7a is amended by revising the first sentence of para- 
graph (c)(1), and by adding new paragraphs (c)(4) and (f) to read as fol- 
lows: 


§4.7a Inward manifest; information required; alternative 
forms. 


(c) Cargo Declaration. (1) The Cargo Declaration (Customs Form 
1302 or a Customs-approved electronic equivalent) must list all the in- 
ward foreign cargo on board the vessel regardless of the U.S. port of dis- 
charge, and must separately list any other foreign cargo remaining on 
board (“FROB”). For the purposes of this part, “FROB” means cargo 
which is laden in a foreign port, is intended for discharge in a foreign 
port, and remains aboard a vessel during either direct or indirect stops 
at one or more intervening United States ports. * * * 


(4) In addition to the cargo manifest information required in para- 
graphs (c)(1)—(c)(3) of this section, for all inward foreign cargo, the Car- 
go Declaration, either on Customs Form 1302, or on a separate sheet or 
Customs-approved electronic equivalent, must state the following: 

(i) The last foreign port before the vessel departs for the United 
States; 

(ii) The carrier SCAC code (the unique Standard Carrier Alpha Code 
assigned for each carrier; see paragraph (c)(2)(iii) of this section); 

(iii) The carrier-assigned voyage number; 

(iv) The date the vessel is scheduled to arrive at the first U.S. port in 
Customs territory; 

(v) The numbers and quantities from the carrier’s ocean bills of lad- 
ing, either master or house, as applicable (this means that the carrier 
must transmit the quantity of the lowest external packaging unit; con- 
tainers and pallets are not acceptable manifested quantities; for exam- 
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ple, a container containing 10 pallets with 200 cartons should be 
manifested as 200 cartons); 

(vi) The first foreign port where the carrier takes possession of the 
cargo destined to the United States; 

(vii) A precise description (or the Harmonized Tariff Schedule (HTS) 
numbers to the 6-digit level under which the cargo is classified if that 
information is received from the shipper) and weight of the cargo or, for 
a sealed container, the shipper’s declared description and weight of the 
cargo. Generic descriptions, specifically those such as “FAK” (“freight 
of all kinds”), “general cargo”, and “STC” (“said to contain”) are not ac- 
ceptable; 

(viii) The shipper’s complete name and address, or identification 
number, from all bills of lading. (The identification number will be a 
unique number assigned by U.S. Customs upon the implementation of 
the Automated Commercial Environment); 

(ix) The complete name and address of the consignee or the owner or 
owner’s representative, or identification number, from all bills of lading. 
(The identification number will be a unique number assigned by U.S. 
Customs upon implementation of the Automated Commercial Environ- 
ment); 

(x) The vessel name, country of documentation, and official vessel 
number. (The vessel number is the International Maritime Organiza- 
tion number assigned to the vessel); 

(xi) The foreign port where the cargo is laden on board; 

(xii) Internationally recognized hazardous material code when such 
materials are being shipped; 

(xiii) Container numbers (for containerized shipments); and 

(xiv) The seal numbers for all seals affixed to containers. 


(f) Failure to provide manifest information; penalties/liquidated dam- 
ages. Any master who fails to provide manifest information as required 
by this section, or who presents or transmits electronically any docu- 
ment required by this section that is forged, altered or false, may be li- 
able for civil penalties as provided under 19 U.S.C. 1436, in addition to 
penalties applicable under other provisions of law. In addition, if any 
non-vessel operating common carrier (NVOCC) as defined in 
§ 4.7(b)(3)(ii) elects to transmit cargo manifest information to Customs 
electronically, and fails to do so as required by this section, or transmits 
electronically any document required by this section that is forged, al- 
tered or false, such NVOCC may be liable for liquidated damages as pro- 
vided in § 113.64(c) of this chapter, in addition to other penalties 
applicable under other provisions of law. 

4. Section 4.8 is amended by revising the second and third sentences of 
paragraph (b) to read as follows: 
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§ 4.8 Preliminary entry. 


* 


(b) Requirements and conditions. * * * The granting of preliminary 
vessel entry by Customs at or subsequent to arrival of the vessel, is con- 
ditioned upon the presentation to and acceptance by Customs of all 
forms, electronically or otherwise, comprising a complete manifest as 
provided in § 4.7, except that the Cargo Declaration, Customs Form 
(CF) 1302, must be presented to Customs electronically in the manner 
provided in § 4.7(b)(2). Vessels seeking preliminary entry in advance of 
arrival must do so: by presenting to Customs the electronic equivalent of 
acomplete Customs Form 1302 (Cargo Declaration), in the manner pro- 
vided in § 4.7(b), showing all cargo on board the vessel; and by present- 
ing Customs Form 3171 electronically no less than 48 hours prior to 
vessel arrival. * * * 


* 


5. Section 4.30 is amended by adding a new paragraph (n) to read as 
follows: 


§ 4.30 Permits and special licenses for unlading and lading. 


(n)(1) Customs will not issue a permit to unlade before it has received 
the cargo declaration information pursuant to § 4.7(b). In cases in which 
Customs does not receive complete cargo manifest information from the 
carrier or from the NVOCC, in the manner and format required by 
§ 4.7(b), 24 hours prior to the lading of the cargo aboard the vessel at the 
foreign port, Customs may delay issuance of a permit to unlade the en- 
tire vessel until all required information is received. Customs may also 
decline to issue a permit to unlade the specific cargo for which a declara- 
tion is not received 24 hours before lading in a foreign port. Further- 
more, where the carrier does not present an advance cargo manifest to 
Customs electronically, in the manner provided in § 4.7(b)(2), prelimi- 
nary entry pursuant to § 4.8(b) will be denied. 

(2) In addition, while the advance presentation of the cargo manifest 
for any vessel subject to § 4.7(b)(2) may be made in paper form or by 
electronic transmission through a Customs-approved electronic data in- 
terchange system, the submission of an electronic manifest for the cargo 
in this regard, as opposed to a paper manifest, will further facilitate the 
prompt issuance of a permit to unlade the cargo. 


PART 113—CUSTOMS BONDS 
1. The general authority citation for part 113 continues to read as fol- 
lows: 
Authority: 19 U.S.C. 66, 1623, 1624. 
2. Section 113.64 is amended by revising the first sentence of para- 
graph (a); and by redesignating paragraphs (c), (d), (e) and (f) as para- 


graphs (d), (e), (f) and (g), respectively, and adding a new paragraph (c) 
to read as follows: 
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§ 113.64 International carrier bond conditions. 


(a) Agreement to Pay Penalties, Duties, Taxes, and Other Charges. If 
any vessel, vehicle, or aircraft, or any master, owner, or person in charge 
of a vessel, vehicle or aircraft, or any non-vessel operating common car- 
rier as defined in § 4.7(b)(3)(ii) of this chapter incurs a penalty, duty, tax 
or other charge provided by law or regulation, the obligors (principal 
and surety, jointly and severally) agree to pay the sum upon demand by 
Customs. * * * 


ok 


(c) Non-vessel operating common carrier (NVOCC). If a non-vessel op- 
erating common carrier (NVOCC) as defined in § 4.7(b)(3)(ii) of this 
chapter elects to provide vessel cargo manifest information to Customs 
electronically, the NVOCC, as a principal under this bond, in addition to 
compliance with the other provisions of this bond, also agrees to provide 
such manifest information to Customs in the manner and in the time 
period required by §§ 4.7(b) and 4.7a(c) of this chapter. Ifthe NVOCC, as 
principal, defaults with regard to these obligations, the principal and 
surety (jointly and severally) agree to pay liquidated damages of $5,000 
for each regulation violated. 


PART 178—APPROVAL OF 
INFORMATION COLLECTION REQUIREMENTS 


1. The authority citation for part 178 continues to read as follows: 


Authority: 5 U.S.C. 301; 19 U.S.C. 1624; 44 U.S.C. 3501 et seq. 
2. Section 178.2 is amended by adding a new listing in the table in ap- 
propriate numerical order to read as follows: 


19 CFR Section 


Description OMB Control No 


§ 4.7a(c)(4) Transportation manifest (cargo declaration) 1515-0001 


ROBERT C. BONNER, 
Commissioner of Customs. 
Approved: October 25, 2002. 

TimoTny E. SKuD, 
Deputy Assistant Secretary of the Treasury. 


[Published in the Federal Register, October 31, 2002 (67 FR 66318)] 





U.S. Customs Service 


General Notices 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, October 30, 2002. 
The following documents of the United States Customs Service, 
Office of Regulations and Rulings, have been determined to be of suffi- 
cient interest to the public and U.S. Customs Service field offices to 
merit publication in the Customs BULLETIN. 
MICHAEL T. SCHMITZ, 
Assistant Commissioner, 
Office of Regulations and Rulings. 


REVOCATION OF RULING ETTER AND TREATMENT 
L 


ASSIFICATION OF THE 


L 
RELATING TO TARIFF C 
“TRACHORSE” VEHICLE 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of revocation of classification ruling letter relating to 
the classification of the TracHorse self-propelled vehicle. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking a ruling letter pertaining to the tariff clas- 
sification of the TracHorse self-propelled vehicle and any treatment 
previously accorded by the Customs Service to substantially identical 
trarsactions. Notice of the proposed action was published in the Cus- 
TOMS BULLETIN on September 25, 2002. No comments were received in 
response to the notice. 


EFFECTIVE DATE: This revocation is effective for merchandise en- 
tered or withdrawn for consumption on or after January 13, 2002. 


FOR FURTHER INFORMATION CONTACT: Bill Conrad, Regula- 
tions Branch, (202) 572-8764. 
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SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On December 8, 1993, Title VI (Customs Modernization) of the North 
American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter Title VI) became effective. Title 
VI amended many sections of the Tariff Act of 1930, as amended, and 
related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. According- 
ly, the law imposes a greater obligation on Customs to provide the public 
with improved information concerning the trade community’s responsi- 
bilities and rights under the Customs and related laws. In addition, both 
the trade and Customs share responsibility in carrying out import re- 
quirements. For example, under section 484 of the Tariff Act of 1930, as 
amended (19 U.S.C. 1484), the importer of record is responsible for us- 
ing reasonable care to enter, classify, and value imported merchandise, 
and to provide any other information necessary to enable Customs to 
properly assess duties, collect accurate statistics, and determine wheth- 
er any other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI, a notice was pub- 
lished on September 25, 2002, in the CUSTOMS BULLETIN, Vol. 36, No. 39, 
proposing to revoke Headquarters Ruling Letter (HQ) 964163, dated 
January 29, 2001. Nocomments were received in response to this notice. 

As stated in the proposed notice, the revocation will also cover any rul- 
ings on the subject merchandise which may exist but have not been spe- 
cifically identified. Any party who has received an interpretive ruling or 
decision (i.e., ruling letter, internal advice memorandum or decision, or 
protest review decision) on the merchandise subject of this notice should 
have advised the Customs Service during the comment period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 U.S.C. 
1625(c)(2)), as amended by section 623 of Title VI, Customs is revoking 
any treatment previously accorded by the Customs Service to substan- 
tially identical transactions that is contrary to the position set forth in 
this notice. This treatment may, among other reasons, be the result of 
the importer’s reliance on aruling letter issued to a third party, Customs 
personnel applying a ruling of a third party to importations of the same 
or similar merchandise, or the importer’s or Customs previous inter- 
pretation of the Harmonized Tariff Schedule of the United States 
(HTSUS). Any person involved in substantially identical transactions 
should have advised Customs during the comment period. An import- 
er’s reliance on a treatment of substantially identical transactions or on 
a specific ruling concerning the merchandise covered by this notice 
which was not identified in this notice may raise the rebuttable pre- 
sumption of lack of reasonable care on the part of the importer or its 
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agents for importations of merchandise subsequent to the effective date 
of this final decision. 

In Customs ruling HQ 964163, a protest decision dated January 29, 
2001 (Protest 2904—00-100030), Customs classified a product referred 
to as the TracHorse, a self-propelled vehicle for transporting various 
loads (which also provides a hydraulic power source for tools) in sub- 
heading 8704.90.00, HTSUS, which provides for: Motor vehicles for the 
transport of goods: Other. Since the issuance of that ruling, Customs has 
reconsidered the ruling and determined that the classification should be 
changed. It is now Customs position that the subject article is classifi- 
able under subheading 8709.19.0060, HTSUS, as a self-propelled works 
truck of the type used in factories, warehouses, dock areas, or airports 
for short distance transport of goods; * * *: Vehicles: Other, Other. 

Customs, pursuant to 19 U.S.C. 1625(c)(1), is revoking HQ 964163 
and any other ruling not specifically identified to reflect the proper clas- 
sification of the subject merchandise pursuant to the analysis set forth 
in Headquarters Ruling Letter (HQ) 965702 (see “Attachment A” to this 
document). Additionally, pursuant to 19 U.S.C. 1625(c)(2), Customs is 
revoking any treatment previously accorded by the Customs Service to 
substantially identical transactions. 

In accordance with 19 U.S.C. 1625(c), this ruling will become effective 
60 days after publication in the CUSTOMS BULLETIN. 


Dated: October 29, 2002. 


MARVIN AMERNICK, 
(for Myles B. Harmon, Acting Director, 


Commercial Rulings Division.) 


[Attachment] 


[ATTACHMENT] 


DEPARTMENT OF THE TREASURY 
U.S. CUSTOMS SERVICE 
Washington, DC, October 29, 2002 
CLA-2 RR:CR:GC 965702 be 
Category: Classification 
Tariff No. 8709.19.0060 
RICHARD H. ABBEY, ESQ 
MILLER & CHEVALIER 
655 Fifteenth Street, N.W., Suite 900 
Washington, DC 20005 


Re: TracHorse; HQ 964163 revoked 


DEAR MR. ABBEY 

This concerns Headquarters Ruling (HQ) 964163, a protest decision issued on January 
29, 2001 (Protest 2904—00-100030) regarding the classification, under the Harmonized 
Tariff Schedule of the United States (HTSUS), of a self-propelled tracked vehicle cailed 
the TracHorse 
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Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625(c)(1)), as amended by 
section 623 of Title VI (Customs Modernization) of the North Ameri ican Free Trade Agree- 
ment Implementation Act (Pub. L. 103-82, 107 Stat. 2057, 2186), a notice was published 
on September 25, 2002, in the CUSTOMS BULLETIN, Vol. 36, No. 39, proposing to revoke HQ 
964163. No comments were received during the comment period. 

As further explained below, in HQ 964163, Customs classified the TracHorse vehicle at 
issue as a motor vehicle for the transport of goods under subheading 8704.90.00, HTSUS 
In response to your letter of May 24, 2002, requesting reconsideration of HQ 964163 on 
behalf of your client The Stanley Works (Stanley), we reviewed that protest decision and 
find it to be inconsistent with the HTSUS requirements for classification of such mer- 
chandise. It is now Customs position that the TracHorse vehicle is properly classifiable as 
a works truck under subheading 8709.19.00, HTSUS. For the reasons stated below, this 
ruling revokes HQ 964163. 

Facts: 

In HQ 964163, Customs described the TracHorse as a self-propelled mobile hydraulic 
power unit, a manually operated, tracked vehicle with a front-mounted 20 hp. engine and 
a rear-mounted hydraulic tilt bed with drop-down removable side panels. The ruling 
pointed out that the TracHorse can climb up to a 60-degree incline, turn 360 degrees on its 
center, and has a 1,000 lb. rated load capacity. It can operate hydraulic tools and is adver- 
tised primarily for use by the railroad industry to transport tools and equipment to and 
from job sites and to remove debris. Based on this description and Customs finding that 
the TracHorse’s rear-mounted hydraulic tilt bed and 1,000 lb. load rating indicate a pri- 
mary transport capability, Customs determined that the TracHorse classifiable as a 
motor vehicle for the transport of goods under subheading 8704.90.00, HTSUS, and de- 
nied the protest 

In your May 24, 2002, letter, eee ation of the ruling and contended 


that the TracHorse should be classified under either heading 8479, HTSUS, or heading 
8709, HTSUS 


Issue 


Is the TracHorse vehicle classifiable as a machine or mechanical appliance under head- 
ing 8479, HTSUS, as a motor vehicle for the transport of goods under heading 8704, 
HTSUS, or as a works truck under heading 8709, HTSUS? 


Law and Analysis 


Classification of goods under the HTSUS is made in accordance with the General Rules 
of Interpretation (“GRIs”). GRI 1 provides that classification of goods shall be determined 
according to the terms of the headings of the tariff schedule and any relevant Section or 
Chapter notes. In the event that the goods cannot be classified solely on the basisof GRI 1 
and if the headings and legal notes do not otherwise require, the remaining GRIs may then 
be applied 

The Harmonized Commodity Description and Coding System Explanatory Notes (ENs) 
constitute the official interpretation of the Harmonized System at the international level 
While neither legally binding nor dispositive, the ENs provide acommentary on the scope 
of each heading of the HTSUS and are generally indicative of the proper interpretation of 
these headings. See Treasury Decision 89-80 

The HTSUS provisions under consideration are as follows: 


8479 Machines and mechanical appliances having individual functions, not spe- 
cified or included elsewhere in this chapter; parts thereof: 


8704 Motor vehicles for the transport of goods: 

8709 Works trucks, self-propelled, not fitted with lifting or handling equipment, 
of the type used in factories, warehouses, dock areas or airports for short 
distance transport of goods; tractors of the type used on railway station 
platforms; parts of the foregoing vehicles: 

In HQ 964163, Customs considered headings 8701 (tractors other than those of heading 
709) and 8704, HTSUS (as above) for classification of the TracHorse. In the ruling, Cus- 
toms determined that the primary purpose of the TracHorse was to transport goods. Cus- 
toms also determined that heading 8701, HTSUS, provides for tractors (pedestrian 
controlled or otherwise) that are desis gned to drag, push, or pull and that any capability of 
such tractor to transport goods and operate working tools is subsidiary. Thus, Customs 
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concluded that the TracHorse is not classifiable in heading 8701, HTSUS, and that it is 
classifiable as a motor vehicle for transporting goods in heading 8704, HTSUS. 

In reconsidering this case, Customs is presented with two classification possibilities not 
considered in the prior ruling: headings 8479 and 8709, HTSUS 

First, Customs agrees with the finding of HQ 964163 that the TracHorse is primarily 
designed to transport and carry goods. Thus, Customs considers the TracHorse to be a ve- 
hicle of Chapter 87, HTSUS. Assuch, the TracHorse is precluded from classification under 
Chapter 84, HTSUS, by virtue of Note 1(1) of Section XVI (which encompasses Chapter 84, 
HTSUS). Consequently, Customs concludes that the TracHorse is not classifiable under 
heading 8479, HTSUS. 

Second, concerning classification under either heading 8704 or 8709, HTSUS, both ap- 
plicable to vehicles, Customs finds the ENs for heading 8709, HTSUS, to be instructive 
The EN provides as follows: 


This heading covers a group of self-propelled vehicles of the types used in factories, 
warehouses, dock areas or airports for the short distance transportation of various 
loads (goods or containers) * * * 


Such vehicles are of many types and sizes. They may be driven by either an electric 
motor with current supplied by accumulators or by an internal combustion piston en- 
gine or other engine. The main features common to the vehicles of this heading which 
generally distinguish them from the vehicles of heading 87.01, 87.03, or 87.04 may be 
summarized as follows: 

(1) Their construction and, as a rule, their special design features make them 
unsuitable for the transport of passengers or for the transport of goods by road or 
other public ways. 

(2) Their top speed when laden is generally not more than 30 to 35 km/h. 

(3) Their turning radius is approximately equal to the length of the vehicle it- 
self. 

Vehicles of this heading do not usually have a closed driving cab The vehicles of 
this heading may be pedestrian controlled 


Works trucks are self-propelled trucks for the transport of goods which are fitted 
with, for example, a platform or container on which the goods are loaded 
An examination of the TracHorse’s features shows that it meets the EN’s description 
The TracHorse is employed for the short distance transport of various loads. Its engine 
meets the EN’s description. It is unsuitable for transporting passengers or goods by public 
roads. Its top speed when laden is within the EN’s range. Its turning radius also meets the 
EN description. It does not have an enclosed driving cab and may be pedestrian controlled. 
It is fitted with a platform on which various loads may be transported. While it hasn’t been 
identified as a vehicle employed in a factory, warehouse, dock, or airport, it is a vehicle of 
this general type, and Customs has held that similar vehicles used in other environments 
belong to the class or kind of vehicles principally used as works trucks of heading 8709, 
HTSUS. (See HQ 964598 and 965246.) 
Based on the foregoing, Customs concludes that the TracHorse is classifiable under GRI 
1 asa works truck of heading 8709, HTSUS. This ruling is limited to the TracHorse unit 


that Stanley specifically referred to as its most sophisticated version of its hydraulic power 


units, the unit described hereinabove that possesses the capacity to transport loads/goods 


Holding: 


HQ 964163, dated January 29, 2001, is hereby REVOKED 

The TracHorse vehicle described in this ruling is classifiable in subheading 
8709.19.00.60, HTSUS, which provides for: Works trucks, self-propelled, not fitted with 
lifting or handling equipment, of the type used in factories, warehouses, dock areas or air- 
ports for short distance transport of goods; * * *: Vehicles: Other, Other 

In accordance with 19 U.S.C. 1625(c), this ruling will become effective 60 days after its 
publication in the CUSTOMS BULLETIN. 

MARVIN AMERNICK 
(for Myles B. Harmon, Acting Director, 
Commercial Rulings Division.) 
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REVOCATION OF RULING LETTER AND TREATMENT 
RELATING TO TARIFF CLASSIFICATION OF “TALKING” 
PHOTOGRAPH ALBUMS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of revocation of ruling letter and revocation of treat- 
ment relating to the tariff classification of “talking” photograph albums 
under the Harmonized Tariff Schedule of the United States 
(“HTSUS”). 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625 (c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking a ruling and is revoking any treatment 
previously accorded by Customs to substantially identical transactions, 
concerning the tariff classification of “talking” photograph albums. No- 
tice of the proposed revocation was published on September 25, 2002, in 
Vol. 36, No. 39 of the CUSTOMS BULLETIN. No comments were received. 


EFFECTIVE DATE: This action is effective for merchandise entered or 


withdrawn from warehouse for consumption on or after January 13, 
2002. 


FOR FURTHER INFORMATION CONTACT: Andrew M. Langreich, 
General Classification Branch: (202) 572-8776. 
SUPPLEMENTARY INFORMATION: 
BACKGROUND 

On December 8, 1993, Title VI (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts, which emerge from the law, are 
“informed compliance” and “shared responsibility.” These con- 
cepts are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. According- 
ly, the law imposes a greater obligation on Customs to provide the public 
with improved information concerning the trade community’s responsi- 
bilities and rights under the Customs and related laws. In addition, both 
the trade and Customs share responsibility in carrying out import re- 
quirements. For example, under section 484 of the Tariff Act of 1930, as 
amended (19 U.S.C. §1484), the importer of record is responsible for us- 
ing reasonable care to enter, classify and value imported merchandise, 
and provide any other information necessary to enable Customs to prop- 
erly assess duties, collect accurate statistics and determine whether any 
other applicable legal requirement is met. 
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Pursuant to Customs obligations, notice proposing to revoke New 
York Ruling Letter (NY) H81886, dated June 8, 2001, which pertains to 
the tariff classification of “talking” photograph albums, was published 
on September 25, 2002, in Vol. 36, No. 39 of the CUSTOMS BULLETIN. No 
comments were received in response to this notice. 

As stated in the proposed notice, the revocation action will cover any 
rulings on this merchandise that may exist but have not been specifical- 
ly identified. Any party who has received an interpretive ruling or deci- 
sion (i.e., ruling letter, internal advice memorandum or decision or 
protest review decision) on the merchandise subject to this notice 
should have advised Customs during this notice period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930, as 
amended (19 U.S.C. § 1625(c)(2)), Customs is revoking any treatment 
previously accorded by Customs to substantially identical transactions. 
This treatment may, among other reasons, be the result of the import- 
er’s reliance on a ruling issued to a third party, Customs personnel ap- 
plying a ruling of a third party to importations of the same or similar 
merchandise, or the importer’s or Customs previous interpretation of 
the HTSUS. Any person involved in substantially identical transactions 
should have advised Customs during this notice period. An importer’s 
reliance on a treatment of substantially identical transactions or on a 
specific ruling concerning the merchandise covered by this notice which 
was not identified in this notice, may raise the rebuttable presumption 
of lack of reasonable care on the part of the importers or their agents for 
importations of merchandise subsequent to the effective date of this fi- 
nal decision. 

Customs, pursuant to 19 U.S.C. 1625(c)(1), is revoking NY H81886, 
and any other ruling not specifically identified, to reflect the proper clas- 
sification of “talking” photograph albums under subheading 
8520.90.00, HTSUS, which provides for other magnetic recording de- 
vices, pursuant to the analysis in Headquarters Ruling Letter (HQ) 
965483, which is set forth as the Attachment to this document. Addi- 
tionally, pursuant to 19 U.S.C. 1625(c)(2), Customs is revoking any 
treatment previously accorded by Customs to substantially identical 
transactions. 

In accordance with 19 U.S.C. 1625(c), this ruling will become effective 
sixty (60) days after its publication in the CUSTOMS BULLETIN. 


Dated: October 29, 2002. 


MARVIN AMERNICK, 
(for Myles B. Harmon, Acting Director, 
Commercial Rulings Division.) 


[Attachment] 
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[ATTACHMENT] 


DEPARTMENT OF THE TREASURY, 
U.S. CUSTOMS SERVICE, 
Washington, DC, October 29, 2002 
CLA-2 CO:RR:CR:GC 965483 AML 
Category: Classification 
Tariff No. 8520.90.00 
Mr. TAYLOR PILLSBURY 
MEEKS, SHEPPARD & PILLSBURY, LLP 
100 Newport Center Drive 
Suite 220 
Newport Beach, CA 92660 


Re: Reconsideration of NY H81668; “talking photo album” 


DEAR MR. PILLSBURY: 

Thisisin reference to your letter, dated November 27, 2001, to the National Commodity 
Specialist Division, New York, on behalf of the Gerson Company, requesting reconsidera- 
tion of New York Ruling Letter (NY) H81668, issued to a customs broker on behalf of Ger- 
son on June 8, 2001, which concerned the classification of a “talking photo album” under 
the Harmonized Tariff Schedule of the United States (HTSUS). NY H61668 classified the 
“talking photo album” under subheading 3924.90.55, HTSUS, which provides for other 
articles of plastic. We regret the delay in responding. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625 (c)), asamended by sec- 
tion 623 of Title VI (Customs Modernization) of the North American Free Trade Agree 
ment Implementation Act (Pub. L. 103-182, 107 Stat. 2057), notice of the proposed 
revocation of NY H81668 was published on September 25, 2002, in Vol. 36, No. 39 of the 
CUSTOMS BULLETIN. No comments were received in response to this notice 


Facts: 
The item at issue was described in NY H81668 as follows 


The submitted sample is identified as item number 98510. It is a photo album that 
is composed of hard paperboard covered with plastic. This album contains 12 plastic 
pages that can store 24 pictures. Each page is electronically attached to a digital voice 
recorder. The recorder is used to store up to 10 seconds of messages relating to each 
individual picture. The digital voice recorder operates on two “AA” size batteries 


Issue: 


Whether the “talking photo album is classifiable under subheading 3924.90.55, 
HTSUS, which provides for other household articles of plastics; or under subheading 
8520.90.00, HTSUS, which provides for other magnetic tape recorders and other sound 
recording apparatus? 


Law and Analysis: 

The General Rules of Interpretation (GRIs) to the HTSUS govern the classification of 
goods in the tariff schedule. GRI 1 states in pertinent part that “for legal purposes, classifi 
cation shall be determined according to the terms of the headings and any relative section 
or chapter notes|[.]” 

The 2001 HTSUS headings and subheadings under consideration are as follows 

3924 Tableware, kitchenware, other household articles and toilet articles, of 
plastics 

3924.90 Other: 

3924.90.55 Other. 


8520 Magnetic tape recorders and other sound recording apparatus, wheth- 
er or not incorporating a sound reproducing device: 
8520.90.00 Other. 


An article is to be classified according to its condition as imported. See XTC Products, 
Inc. v. United States, 771 FSupp. 401, 405 (1991). See also United States v. Citroen, 223 
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U.S. 407 (1911). Initscondition asimported, the “talking photo album” isprima facie clas- 
sifiable under two separate headings of the tariff: heading 3924, HTSUS, as a household 
article of plastic and under heading 8520, HTSUS as a recording device. Thus, the article 
is not classifiable at GRI 1. GRI 2 (b) provides in pertinent part that “the classification of 
goods consisting of more than one material or substance shall be according to the prin- 
ciples of Rule 3.” GRI3(b) provides that “mixtures, composite goods consisting of different 
materials or made up of different components, and goods put up in sets for retail sale, 
which cannot be classified by reference to 3(a), shall be classified as if they consisted of the 
material or component which gives them their essential character, insofar as thiscriterion 
is applicable.” 

Thus, under GRI 3(b), classification of the composite article is determined on the basis 
of the component that gives it its essential character. EN Rule 3(b)(VIID lists as factors to 
help determine the essential character of such goods the nature of the materials or compo- 
nents, their bulk, quantity, weight or value, and the role of a constituent material in rela- 
tion to the use of the goods 

We are unable to determine the “indispensable function” (See Better Home Plastics v 
United States, 916 F Supp. 1265 (CIT 1996), affirmed 119 F.3d 969 (Fed. Cir. 1997)) of the 
“talking photo albums”; that is, we conclude that the components in tandem impart the 
essential character to the article. In this matter, both the recording device and the photo 
holders perform complimentary functions for the whole. Therefore, we are unable to de- 
termine the essential character of the article pursuant to GRI 3(b) and must resort to GRI 
3(c), t.e., the goods shall be classified under the heading which occurs last in numerical 
order among those which equally merit consideration. 

Heading 8520, HTSUS, which provides for other magnetic recording devices, is the 
heading that appears last in numerical order among those being considered. The articles 
will be so classified 


Holding 


The “talking photo albums” are classifiable under subheading 8520.90.00, HTSUS, 
which provides for other magnetic recording devices. 


Effect on Other Rulings 


NY H81668 is revoked. In accordance with 19 U.S.C. $1625 (c), this ruling will become 


effective sixty (60) days after its publication in the CUSTOMS BULLETIN 
MARVIN AMERNICK 
for Myles B. Harmon, Acting Director, 
Commercial Rulings Division.) 
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PROPOSED REVOCATION OF RULING LETTER AND 
TREATMENT RELATING TO TARIFF CLASSIFICATION OF A 
COMPACT TUNABLE LASER SOURCE MODULE 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation ofa ruling letter and treatment 
relating to the tariff classification of a compact tunable laser source 
module. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke a ruling letter pertaining to the tar- 
iff classification, under the Harmonized Tariff Schedule of the United 
States (HTSUS), of a compact tunable laser source module and to re- 
voke any treatment previously accorded by the Customs Service to sub- 
stantially identical transactions. Comments are invited on the 
correctness of the intended action. 


DATE: Comments must be received on or before December 13, 2002. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Regulations Branch, 1300 Pennsylvania Avenue, N.W,, 
Washington, D.C. 20229. Submitted comments may be inspected at U.S. 
Customs Service, 799 9th Street, NW, Washington, D.C during regular 
business hours. Arrangements to inspect submitted comments should 
be made in advance by calling Mr. Joseph Clark at (202) 572-8768. 


FOR FURTHER INFORMATION CONTACT: Keith Rudich, Commer- 
cial Rulings Division, (202) 572-8782. 
SUPPLEMENTARY INFORMATION: 
BACKGROUND 

On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. According- 
ly, the law imposes a greater obligation on Customs to provide the public 
with improved information concerning the trade community’s responsi- 
bilities and rights under the Customs and related laws. In addition, both 
the trade and Customs share responsibility in carrying out import re- 
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quirements. For example, under section 484 of the Tariff Act of 1930, as 
amended, (19 U.S.C. $1484) the importer of record is responsible for us- 
ing reasonable care to enter, classify and value imported merchandise, 
and provide any other information necessary to enable Customs to prop- 
erly assess duties, collect accurate statistics and determine whether any 
other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI, this notice advises in- 
terested parties that Customs intends to revoke a ruling letter pertain- 
ing to the tariff classification of a compact tunable laser source module. 
Although in this notice Customs is specifically referring to one ruling, 
HQ 964451, this notice covers any rulings on this merchandise which 
may exist but have not been specifically identified. Customs has under- 
taken reasonable efforts to search existing data bases for rulings in addi- 
tion to the one identified. No further rulings have been found. This 
notice will cover any rulings on this merchandise which may exist but 
have not been specifically identified. Any party who has received an in- 
terpretive ruling or decision (i.e., ruling letter, internal advice memo- 
randum or decision or protest review decision) on the merchandise 
subject to this notice, should advise the Customs Service during this no- 
tice period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 U.S.C. 
1625(c)(2)), as amended by section 623 of Title VI, Customs intends to 
revoke any treatment previously accorded by the Customs Service to 
substantially identical transactions. This treatment may, among other 
reasons, be the result of the importer’s reliance on a ruling issued to a 
third party, Customs personnel applying a ruling of a third party to im- 
portations of the same or similar merchandise, or the importer’s or Cus- 
toms previous interpretation of the Harmonized Tariff Schedule of the 
United States (HTSUS). Any person involved in substantially identical 
transactions should advise Customs during this notice period. An im- 
porter’s failure to advise the Customs Service of substantially identical 
transactions or ofa specific ruling not identified in this notice, may raise 
issues of reasonable care on the part of the importer or their agents for 
importations of merchandise subsequent to the effective date of the fi- 
nal notice of this proposed action. 

In HQ 964451, dated March 8, 2001, set forth as “Attachment A” to 
this document, Customs found that the subject compact tunable laser 
source module was classified in subheading 9013.80.90, HTSUS, as an 
other optical instrument, not specified or included elsewhere in chapter 
90, HTSUS. Customs has reviewed the matter and determined that the 
correct classification of the compact tunable laser source module is in 
subheading 9027.90.54, HTSUS, as a part of an instrument or appara- 
tus for measuring or checking quantities of heat, sound or light; other 
instruments and apparatus using optical radiations (ultraviolet, visible, 
infrared); electrical. 
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Pursuant to 19 U.S.C. 1625(c)(1), Customs intends to revoke HQ 
964451 and any other ruling not specifically identified to reflect the 
proper classification of the merchandise pursuant to the analysis set 
forth in Proposed Headquarters Ruling Letter (HQ) 965906 (see “At- 
tachment B” to this document). Additionally, pursuant to 19 U.S.C. 
1625(c)(2), Customs intends to revoke any treatment previously ac- 
corded by the Customs Service to substantially identical transactions. 
Before taking this action, consideration will be given to any written 
comments timely received. 


Dated: October 24, 2002. 


MARVIN AMERNICK, 
(for Myles B. Harmon, Acting Director, 
Commercial Rulings Division.) 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY 
US. CusTomMs SERVICE 
Washington, DC, March 8, 2001 
CLA-2 RR:CR:GC 964451 KBR 
Category: Classification 
Tariff No. 9013.80.90 
Mr. AL Low 
IMPORT OPERATIONS MANAGER 
AGILENT TECHNOLOGIES, INC 
395 Page Mill Road, MS A2-04A 
Palo Alto, CA 94303-0870 


Re: Tunable Laser Sources 


DEAR Mr. Low 

In a letter dated July 14, 2000, you requested a binding ruling under the Harmonized 
Tariff Schedule of the United States (HTSUS), from the Director, Customs National Com- 
modity Specialist Division, in New York, for the classification of two laser sources and a 
compact tunable laser source. Your request was forwarded to this office for reply concern- 
ing the compact tunable laser source 


Facts: 


The article is a compact tunable laser source, model #81689A. It is part of a lightwave 
multimeter mainframe and modules consisting of seven components: the mainframe, the 
power sensors, the optical heads, the return loss, laser sources (standard and high power) 
and compact laser sources. You originally requested a classification ruling for three com- 
ponents: the compact tunable laser source, #81689A; the laser sources (standard) 
#81650A, 81651A, 81652A, 81653A, 81654A and 81655A; and the laser sources (high pow- 
er), #81656A and 81657A. On August 9, 2000, the National Commodity Specialist Divi- 
sion advised you that your request for a ruling on the laser sources (standard) and laser 
sources (high power), could not be addressed for lack of sufficient information upon which 
to base the ruling. This ruling concerns only the compact tunable laser source 

The Agilent 8163A lightwave multimeter series is a fiber-optic multipurpose measure- 
ment tool used for testing optical components and systems. The system measures quanti- 
ties of light by use of optical radiation. lt is capable of measuring basic fiber-optic 
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parameters and replaces stand alone instruments such as optical power meters, dedicated 
loss test sets, return loss meters and stable optical sources. The lightwave multimeter is 
used in test applications such as the Dense WDM (Wavelength Division Multiplexing) test, 
the classic EDFA (Erbium Doped Fiber Amplifier) test, the classic component test and the 
CD/PMD (Chromatic Dispersion/Polarization Mode Dispersion) test. This system re- 
places Hewlitt Packard Company’s 8153 lightwave multimeter series. Agilent Technology, 
Inc., is a former business unit of Hewlitt Packard Company. 

The compact tunable laser, the only component subject to this ruling, provides a laser 
output at a particular laser wavelength that is tunable over a specific wavelength range. It 
contains a Fabry-Perot laser diode, features an external cavity and incorporates various 
other elements like a printed circuit board and a coupler. The physical composition is: 


3 printed circuit assemblies (PCA) 
1 laser chip 

1 inline isolator/taped coupler 
1 grating 

1 prism 

1+ collimating lens 

1+ focusing lens 

1 stepper motor 

1 fiber optic cable assembly 
Cavity machine parts 

Chassis sheetmetal parts 
Plastic front panel 

You describe the compact tunable laser source as capable of being controlled remotely or 
from the front panel of the mainframe in which it is housed. The compact tunable laser 
source does not stand alone but must be inserted into a slot in the mainframe. It is used in 
DWDM (Dense-WDM), WDM, EDFA and Passive Component Test applications. Its con- 
tinuous modehop free-tuning permits setting complex configurations to the target wave- 
length. 

You state that the article is built specifically to work with the Agilent 8163A Lightwave 
Multimeter Mainframe, 8164A Lightwave Multimeter Mainframe, 8164A Lightwave 
Measurement System Mainframe and 8166A Lightwave Multichannel System Main- 
frame. 


You claim that the tunable laser source should be classified in the provision for instru- 
ments and apparatus for measuring or checking quantities of heat, sound or light; other 
instruments and apparatus using optical radiations (ultraviolet, visible, infrared); electri- 
cal, under subheading 9027.50.40, HTSUS; or in the provision for diodes, transistors and 
similar semiconductor devices, light-emitting diodes (LED’s), under subheading 
8541.40.20, HTSUS. 


Issue: 
What is the proper classification under the HTSUS for a tunable laser source? 


Law and Analysis: 


Classification of merchandise under the HTSUS is in accordance with the General 
Rules of Interpretation (GRI). GRI 1 provides that classification is determined according 
to the terms of the headings and any relative section or chapter notes. Merchandise that 
cannot be classified in accordance with GRI 1 is to be classified in accordance with subse- 
quent GRI. 

The HTSUS provisions under consideration are as follows: 


8541 Diodes, transistors and similar semiconductor devices; photosensitive 
semiconductor devices, including photovoltaic cells whether or not as- 
sembled in modules or made up into panels; light-emitting diodes; 
mounted piezoelectric crystals; parts thereof: 

8541.40 Photosensitive semiconductor devices, including photovoltaic 
cells whether or not assembled in modules or made up into panels; 
light-emitting diodes: 

8541.40.20 Light-emitting diodes (LED’s) 

9013 Liquid crystal devices not constituting articles provided for more spe- 
cifically in other headings; lasers, other than laser diodes; other optical 
appliances and instruments, not specified or included elsewhere in this 
chapter; parts and accessories thereof: 
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9013.80 Other devices, appliances and instruments: 
9013.80.90 Other. 


9027 Instruments and apparatus for physical or chemical analysis for exam- 
ple, polarimeters, refractometers, spectrometers, gas or smoke analy- 
sis aparatus); instruments and apparatus for measuring or checking 
viscosity, porosity, expansion, surface tension or the like; instruments 
and apparatus for measuring or checking quantities of heat, sound, or 
light (including exposure meters); microtomes; parts and accessories 
thereof: 

9027.50 Other instruments and apparatus using optical radiations (ultra- 

violet, visible, infrared): 

9027.50.40 Electrical: 

9031 Measuring or checking instruments, appliances and machines, not spe- 
cified or included elsewhere in this chapter; profile projectors; parts 
and accessories thereof: 

Other optical instruments and appliances: 

9031.49 Other: 

9031.49.90 Other 


In understanding the language of the HTSUS, the Harmonized Commodity Description 
and Coding System Explanatory Notes may be utilized. The Explanatory Notes (ENs), al- 
though not dispositive or legally binding, provide acommentary on the scope of each head- 
ing of the HTSUS, and are generally indicative of the proper interpretation of these 
headings. See T.D. 89-80, 54 Fed. Reg. 35127, 35128 (August 23, 1989). 

Heading 8541 includes diodes, transistors and similar semiconductor devices, and light- 
emitting diodes. EN 85.41(C) defines light-emitting diodes as “devices which convert elec- 
tric energy into visible, infra-red or ultra-violet rays. They are used, e.g., for displaying or 
transmitting data in control systems.” EN 85.41(C) also defines laser diodes as an article 
which will “emit acoherent light beam and are used, e.g., in detecting nuclear particles, in 
altimetering or in telemetering equipment, in communication systems using fibre optics.” 

In NEC Electronics, Inc. v. U.S., 144 F.3d 788 (CAFC May 19, 1998), the court in uphold- 
ing the Customs Service decision, found that laser diodes modules were classifiable under 
subheading 8541.40.20, HTSUS. In this case the court found that pursuant to GRI 3(b), 
the laser diode component gave the laser diode module its essential character. Customs 
has since followed this finding for similar products. See HQ 960815 (July 1, 1998). 

However, the subject tunable laser diode instruments are not similar to the article in 
NEC. In this case the articles are not simply a ‘component’ as was the situation in NEC, 
but finished plugin modules. The tunable laser diode instruments before us are more com- 
plex articles. The laser diode is tunable containing more optical components than incorpo- 
rated in the article in NEC, including focusing lenses, collimating lenses, prisms, 
diffraction grating mirrors, isolators, etc. The optical components are not merely subsid- 
iary components. Further, in reviewing the sales materials you submitted and viewed 
from your website, the materials often reference the optical components, obviously dem- 
onstrating their importance and non-subsidiary nature. 

In HQ 957966 (October 31, 1995), a case involving laser diodes and optical elements, 
Customs found that “the evidence does not support classification as a laser.” Customs 
found that the optical elements were “a critical component” and “cannot be considered 
subsidiary”. Id. 

Further, heading 8541, HTSUS, is inappropriate where the article is complex and com- 
bined with goods of other headings. Customs, in HQ 962957 (October 23, 2000), held that 
heading 8541, did “not include combinations of goods from two or more distinct groups 
enumerated in heading 8541, or combinations of goods of heading 8541 and another head- 
ing, when the combination of goods do not contribute to a single function covered by a 
single group enumerated in heading 8541. Thus, [the combined components] are excluded 
from classification in heading 8541.” (citing ABB Transmission v. United States, 19 CIT 
1044, 896 F Supp. 1279 (1995). In this case optics and a laser diode are combined to create 
an article outside the scope of heading 8541, a testing device for optical cable. Therefore, 
we find that heading 8541 does not apply. 

Note 1(m) of Section XVI of the HTSUS, provides that “this section [which includes 
chapter 85 and thus subheading 8541.40.20, HTSUS] does not cover * * * Articles of chap- 
ter 90 [including subheading 9013.80.90, HTSUS and subheading 9031.49.90, HTSUS].” 
Note 1(m) thus states a rule of interpretation that articles which are described in chapter 
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90 cannot be classified in chapter 85. See Sharp Microelectronics Technology, Inc. 
United States, 20 C.I.T. 793; 932 F Supp. 1499; (July 1, 1996) 

Additional U.S. Note 3 to chapter 90 limits the definition of “optical appliance” and “op- 
tical instrument” for purposes of the chapter to those which “incorporate one or more op- 
tical elements, but do not include any appliances or instruments in which the incorporated 
optical element or elements are solely for viewing ascale or for some other subsidiary pur- 
pose.” As discussed above, we find that the optical elements in the tunable laser diode de- 
vice are not subsidiary. Therefore, this article should be classified in chapter 90 

Three headings within chapter 90 are under consideration, heading 9013, 9027 and 
heading 9031. Heading 9013, in pertinent part, includes lasers, other than laser diodes; 
other optical appliances and instruments, not specified or included elsewhere in chapter 
90. Heading 9027, in pertinent part, Te instruments and apparatus for measuring or 
checking quantities of heat, sound, or light. Heading 9031, in pertinent part, includes 
measuring or checking instruments, anlauas and machines, not specified or included 
elsewhere in chapter 90. 

In part, EN 90.13 (p. 1600) states that: 


{l]asers are classified in this heading not only if they are intended to be incorporated 
in machines or appliances but also if they can be used independently, as compet la- 
sers or laser systems, for various purposes such as research, teaching, or laboratory 
examinations. 


However, the heading excludes lasers which have been adapted to perform quite spe- 
cific functions b atc daria equipment consisting of special devices (e.g., work- 
tables, work-holders, means of oe and positioning workpieces, means of 
observing and checking the progress of ‘the operation, etc.) and which, therefore, are 
identifiable as working machines, medical apparatus, control apparatus, measuring 
apparatus, etc. Machines and appliances incorporating lasers are also excluded from 
the heading. Insofar as their classification is not specified in the Nomenclature, they 
should be classified with the machines or appliances having a similar function 


In construing heading 9013, Customs has determined that where a light source contains 
optical components other than a laser, but was not provided for more specifically else- 
where in chapter 90, such a good was classifiable within heading 9013. See HQ 956919 
(December 12, 1994), and HQ 957966 (October 31, 1995) 

Customs pr eviously found in HQ 956919 that tunable laser diode modules were classi- 
fied under subheading 9013.80.60, HTSUS (now subheading 9013.80.90, HTSUS). Be- 
cause, the merchandise contained a laser diode chip, the light source could not be classified 
under subheading 9013.20.00, HTSUS, asa laser, other than a laser diode. Customs found 
that even if the light source contained a laser other than a laser diode, that component 
would still be just one of many optical components contained within the light source 
Therefore, because the light source, which contained various optical components, was not 
classifiable elsewhere under chapter 90, HTSUS, it was classifiable under subheading 
9013.80.60, HTSUS (now subheading 9013.80.90, HTSUS). See NY 873993 (May 27, 
1992). 

In this situation, the Agilent tunable laser diode module is similar to the aforemen- 
tioned tunable laser decisions. In another recent Customs decision, HQ 962893 (March 5, 
2001), Customs found that a tunable laser diode device was classified under subheading 
9013.80 90, HTSUS, even though the ar enen was not only a component in a larger 
unit, but was a self-contained instrument. In this case, Agilent’s tunable laser diode mod- 
ule is not a self contained unit but only a removable module which must be plugged intoa 
slot in the mainframe. Although the article may be used in conjunction with modules of 
the Lightwave Multimeter to perform measurements of light, the tunable laser source by 
itself is classifiable as an optical device or instrument in subheading 9013.80.90, HTSUS. 

In support of the contention that the tunable laser diode sources should be classified in 
subheading 9027.50.40 as measuring instruments, you cite HQ 961882 (August 3, 1998), 
which concerns signal generators, devices used in testing communications equipment 
The signal generators are electronic instruments that produce periodic voltage or current 
waveforms, signals or pulses that are used in testing and calibration applications. Cus- 
toms determined that the correct classification was under subheading 9030.89.00, 
HTSUS. The ENs to heading 90.30 state as follows: “[a]part from the above mentioned 
types of instruments or apparatus which generally effect direct measurements, the head- 
ing also includes those which supply the operator with certain data from which the quanti- 
ty to be measured can be calculated.” HQ 961882 held that heading 9030 encompassed 
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instruments and apparatus which directly perform a measuring or checking function as 
well as articles which generate electrical signals utilized by other instruments and appara- 
tus that perform such measuring and checking functions. Agilent argues that the same 
reasoning should apply to the tunable laser diode sources since they are used in conjunc- 
tion with other instruments which measure quantities of light. 

The terms “measuring “ or “checking” are not defined in the HTSUS nor in the ENs. In 
United States v. Corning Glass Works, 66 CCPA 25,27, 586 F.2d 822, 825 (1978), the court 
quoted Webster’s Third New International Dictionary, 381 (1971), “‘Check’ is defined as 
“to inspect and ascertain the condition of, especially in order to determine that the condi- 
tion issatisfactory; * * * investigate and insure accuracy, authenticity, reliability, safety, or 
satisfactory performance of * * *; to investigate and make sure about conditions or cir- 
cumstances * * *.” 

The term “measure” is defined as follows: “[t]o ascertain the quantity, mass, extent, or 
degree of in terms of a standard unit or fixed amount * * *; measure the dimensions of; 
take the measurements of * * *; to compute the size of * * * from dimensional measure- 
ments.” Webster’s Third New International Dictionary, 1400 (1971). See HQ 954682 (July 
14, 1994); HQ 950196 (January 8, 1992); 960429 (August 19, 1998); HQ 088025 (January 
17, 1991). 

Here, we find that the article does not “measure” or “check,” but rather the device pro- 
duces light. Therefore, headings 9027, HTSUS, and 9031, HTSUS, are not appropriate. 

fe find that the correct classification of the Agilent compact tunable laser source is an 
optical appliance and instrument, not specified or included elsewhere in chapter 90, in 
subheading 9013.80.90, HTSUS. 


Holding: 


The Tunable Laser Source is classifiable under subheading 9013.80.90, HTSUS, as an 
other optical instrument, not specified or included elsewhere in chapter 90, HTSUS. 
MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
U.S. CusToMs SERVICE, 
Washington, DC. 
CLA-2 RR:CR:GC 965906 KBR 
Category: Classification 


Tariff No. 9027.90.54 
Mr. AL Low 


IMPORT OPERATIONS MANAGER 
AGILENT TECHNOLOGIES, INC 

395 Page Mill Road, MS A2-04A 
Palo Alto, CA 94303-0870 


Re: Reconsideration of HQ 964451; Compact Tunable Laser Source Modules 


DEAR Mr. Low 

This is in reference to Headquarters Ruling Letter (HQ) 964451, dated March 8, 2001, 
issued to you regarding the classification, under the Harmonized Tariff Schedule of the 
United States (HTSUS), of compact tunable laser source modules. We have reviewed that 
ruling and determined that the classification set forth is in error. 

In HQ 964451, Customs found that the compact tunable laser source module for the 
Lightwave Multimeter Measuring System was classified in subheading 9013.80.90, 
HTSUS, as an other optical instrument, not specified or included elsewhere in chapter 90, 
HTSUS. Since HQ 964451 was issued Customs has issued two other rulings involving tun- 
able laser source modules for the Lightwave Multimeter system, HQ 965639 (September 
12, 2002) and HQ 965640 (September 12, 2002). Customs has reviewed the matter and 
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determined that, pursuant to HQ 965639 and HQ 965640, the correct classification of the 
compact tunable laser source module is in subheading 9027.50.40, HTSUS, as an incom- 
plete instrument or apparatus for measuring or checking quantities of heat, sound or 
light; other instruments and apparatus using optical radiations (ultraviolet, visible, in- 


frared); electrical. For the reasons stated below, this ruling revokes HQ 964451 


Facts 

HQ 964451 concerned acompact tunable laser source module, model # 81689A. Itisone 
part of a Lightwave Multimeter mainframe and modules consisting of seven components 
the mainframe, the power sensors, the optical heads, the return loss, laser sources (stan- 
dard and high power) and compact laser sources. 

The compact tunable laser provides a laser output at a particular laser wavelength that 
is tunable over a specific wavelength range. It containsa Fabry-Perot laser diode, features 
an external cavity and incorporates various other elements like a printed circuit board and 
a coupler. The physical composition is: 


3 printed circuit assemblies (PCA) 
1 laser chip 

1 inline isolator/taped coupler 
1 grating 

1 prism 

1+ collimating lens 

1+ focusing lens 

1 stepper motor 

1 fiber optic cable assembly 
Cavity machine parts 

Chassis sheetmetal parts 
Plastic front panel 


You described the compact tunable laser source as capable of being controlled remotely 
or from the front panel of the mainframe in which it is housed. The compact tunable laser 
source module does not stand alone but must be inserted into a slot in the mainframe 

The article is built specifically to work with the Agilent 8163A Lightwave Multimeter 
Mainframe, 8164A Lightwave Multimeter Mainframe, 8164A Lightwave Measurement 
System Mainframe and 8166A Lightwave Multichannel System Mainframe. The Agilent 
8163A/8164A/8166A Lightwave Multimeter series are fiber-optic multipurpose measure- 
ment tools used for testing optical components and systems. The system measures quanti- 
ties of light by use of optical radiation. It is capable of measuring basic fiber-optic 
parameters and replaces stand alone instruments such as optical power meters, dedicated 
loss test sets, return loss meters and stable optical sources. The Lightwave Multimeter is 
used in test applications such as the Dense WDM (Wavelength Division Multiplexing) test, 
the classic EDFA (Erbium Doped Fiber Amplifier) test, the classic component test and the 
CD/PMD (Chromatic Dispersion/Polarization Mode Dispersion) test 

The system sends light to the device being tested and measures the light that isreturned 
to the Lightwave Multimeter measurement system mainframe. The measurement system 
characterizes the effects of the device on the lightwave and displays those effects on the 
cathode ray tube monitor contained within the mainframe. The measurement system is 
used principally to test optical components such as multiplexers, demultiplexers, optical 
switches, isolators, connectors and amplifiers, during their manufacture, fiber bragg grat- 
ings or thin film filters 

The measurement system can be used to measure the absorption of light by the tested 
device, effects on light wavelength, effects on chromatic dispersion (the color of light 
cross talk (such as when you hear another conversation on the telephone), and signal pow- 
er. The mainframe unit has a plug-in port or slots where tunable laser sources may be in- 
serted and four slots for hosting power modules, return loss modules, compact tunable 
lasers or fixed laser sources. It has a color display and a 3.5 inch floppy drive 


Issue 

What is the classification under the HTSUS for the compact tunable laser source mod- 
ule? 
Law and Analysis 


Classification of rmerchandise under the HTSUS is in accordance with the General 
Rules of Interpretation (GRI). GRI 1 provides that classification is determined according 
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to the terms of the headings and any relative section or chapter notes. Merchandise that 
cannot be classified in accordance with GRI 1 is to be classified in accordance with subse- 
quent GRI. 


The HTSUS provisions under consideration are as follows: 


9013 Liquid crystal devices not constituting articles provided for more spe- 
cifically in other headings; lasers, other than laser diodes; other optical 
appliances and instruments, not specified or included elsewhere in this 
chapter; parts and accessories thereof: 

013.80 Other devices, appliances and instruments: 
013.80.90 Other. 


9027 Instruments and apparatus for physical or chemical analysis for exam- 
ple, polarimeters, refractometers, spectrometers, gas or smoke analy- 
sis aparatus); instruments and apparatus for measuring or checking 
viscosity, porosity, expansion, surface tension or the like; instruments 
and apparatus for measuring or checking quantities of heat, sound, o1 
light (including exposure meters); microtomes; parts and accessories 
thereof: 

9027 Other instruments and apparatus using optical radiations (ultra- 

violet, visible, infrared): 

9027.50. Electrical: 
9027.9 Microtomes; parts and accessories 
Parts and accessories: 
Other: 
9027.90.5-¢ Of instruments and apparatus of subheading 
9027.20, 9027.30, 9027.40, 9027.50 or 9027.80 

In understanding the language of the HTSUS, the Harmonized Commodity Description 
and Coding System Explanatory Notes may be utilized. The Explanatory Notes (ENs), al- 
though not dispositive or legally binding, provide acommentary on the scope of eact h head- 
ing of the HTSUS, and are generally indicative of the proper interpretation of these 
headings. See T.D. 89-80, 54 Fed. Reg. 35127, 35128 (August 23, 1989) 

Two headings within chapter 90 are under consideration, heading 9013 and heading 
9027. Heading 9013, in pertinent part, includes lasers, other than laser diodes; other opti- 
cal appliances and instruments, not specified or included elsewhere in chapter 90. Head- 
ing 9027, in pertinent part, includes instruments and apparatus for measuring or 
checking quantities of heat, sound, or light 

The article involved in the instant decision is a compact tunable laser source module 
intended to be incorporated into Agilent’s Lightwave Multimeter mainframe unit. In HQ 
965639 (September 12, 2002), Customs found that the Lightwave Multimeter measure- 
ment system was classified in subheading 9027.50.40, HTSUS, as instruments and appa- 
ratus for measuring or checking quantities of heat, sound, or light. However, this decision 
involves only the compact tunable laser source module. 

In part, EN 90.13 (p. 1600) states that 


[l]jasers are classified in this heading not only if they are intended to be incorporated 
in machines or appliances but also if they can be used independently, as compact la- 
sers or laser systems, for various purposes such as research, teaching, or laboratory 
examinations 

However, the heading excludes lasers which have been adapted to perform quite spe- 
cific functions by adding ancillary ee consisting of special devices (e.g., work- 
tables, work-holders, means of feeding and positioning workpieces, means of 
observing and checking the progress of the operation, etc.) and which, therefore, are 
identifiable as working machines, medical apparatus, control apparatus, measuring 
apparatus, etc. Machines and appliances incorporating lasers are also excluded from 
the heading. Insofar as their classification is not specified in the Nomenclature, they 
should be classified with the machines or appliances having a similar function 


In construing heading 9013, Customs has determined that where alight source contains 
optical components other than a laser, but was not provided for more specifically else- 
where in chapter 90, sucha good was classifiable within heading 9013. See HQ 956919 (De- 
cember 12, 1994), and HQ 957966 (October 31, 1995) 

Customs previously found that stand alone, bench-top tunable laser diode sources were 
classified under subheading 9013.80.90, HTSUS. See HQ 962947 (March 12, 2001), HQ 
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962890 (March 5, 2001), HQ 962893 (March 5, 2001), HQ 956919 (December 12, 
1994)(classified under subheading 9013.80.60, HTSUS, now subheading 9013.80.90, 
HTSUS). Because, the merchandise contained a laser diode chip, the light source could not 
be classified under subheading 9013.20.00, HTSUS, as a laser, other than a laser diode 
Customs found that even if the light source contained a laser other than a laser diode, that 
component would still be just one of many optical components contained within the light 
source. Therefore, because the light source, which contained various optical components, 
was not classifiable elsewhere under chapter 90, HTSUS, it was classifiable under sub- 
heading 9013.80.90, HTSUS. See NY 873993 (May 27, 1992). 

The instant compact tunable laser sources are only modules. They must be inserted into 
the mainframe unit and cannot stand alone. The compact tunable laser source module 
does not have a power source, a central processing unit (CPU), controls, application soft- 
ware, or displays. The design and connections of the compact tunable laser source allow it 
to be incorporated only into the Lightwave Multimeter mainframe unit. In very similar 
situations involving the same Lightwave Multimeter testing systems but a different plug- 
in module, Customs found that the tunable laser source module was classified in subhead- 
ing 9027.90.54, HTSUS, citing note 2(b) to chapter 90 which states: 


Other parts and accessories, if suitable for use solely or principally with a particular 
kind of machine, instrument or apparatus, or with a number of machines, instru- 
ments or apparatus of the same heading (including a machine, instrument or appara- 
tus of heading 9010, 9013, or 9031) are to be classified with the machines, 
instruments or apparatus of that kind 

See HQ 965640 (September 12, 2002); HQ 965639 (September 12, 2002) 

Therefore, because the compact tunable laser source module cannot function outside of 
the mainframe unit, we find that the compact tunable laser source module isa part for use 
solely with the Lightwave Multimeter measurement system. Therefore, pursuant to the 
discussion above, we find that the correct classification of the Agilent compact tunable la- 
ser source module is as a part of an instrument or apparatus for measuring or checking 
quantities of heat, sound or light; classifiable in subheading 9027.90.54, HTSUS 


Holding: 


The compact tunable laser source module is classifiable in subheading 9027.90.54, 
HTSUS, as a part of an instrument or apparatus for measuring or checking quantities of 


heat, sound or light 
HQ 964451 dated March 8, 2001, is REVOKED 
MYLES B. HARMON, 
Acting Director, 
Commercial Rulings Division. 
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REVOCATION OF RULING LETTER AND TREATMENT 
RELATING TO TARIFF CLASSIFICATION OF RHODORSIL& 
HYDROFUGENT 68 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of revocation of ruling letter and treatment relating to 
the tariff classification of Rhodorsil® Hydrofugent 68. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625 (c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking a ruling letter pertaining to the tariff clas- 
sification of Rhodorsil® Hydrofugent 68, under the Harmonized Tariff 
Schedule of the United States (HTSUS). Similarly, Customs is revoking 
any treatment previously accorded by Customs to substantially identi- 
cal transactions. Notice of the proposed revocations was published on 
September 18, 2002, in Volume 36, Number 38, of the CUSTOMS BULLE- 
TIN. No comments were received in response to this notice. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after January 13, 2002. 


FOR FURTHER INFORMATION CONTACT: Allyson Mattanah, Gen- 
eral Classification Branch, (202) 572-8784. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 

On December 8, 1993, Title VI (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI’), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts, which emerge from the law, are 
“informed compliance” and “shared responsibility.” These con- 
cepts are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. According- 
ly, the law imposes a greater obligation on Customs to provide the public 
with improved information concerning the trade community’s responsi- 
bilities and rights under the Customs and related laws. In addition, both 
the trade and Customs share responsibility in carrying out import re- 
quirements. For example, under section 484 of the Tariff Act of 1930, as 
amended (19 U.S.C. $1484), the importer of record is responsible for us- 
ing reasonable care to enter, classify and value imported merchandise, 
and to provide any other information necessary to enable Customs to 
properly assess duties, collect accurate statistics and determine wheth- 
er any other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 19380 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
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tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), Customs published a notice in the 
September 18, 2002, CUSTOMS BULLETIN, Volume 36, Number 38, pro- 
posing to revoke New York Ruling Letter (NY) 829883, dated May 20, 
1988, and to revoke any treatment accorded to substantially identical 
merchandise. No comments were received in response to this notice. 

In NY 829883 it was determined that Rhodorsil® Hydrofugent 68 
products were classifiable in subheading 3809.91.00, HTSUS, which 
provides for “[f]inishing agents, dye carriers to accelerate the dyeing or 
fixing of dyestuffs and other products and preparations (for example, 
dressings and mordants), of a kind used in the textile, paper, leather or 
like industries, not elsewhere specified or included: [o]ther: [o]f a kind 
used in the textile or like industries.” 

The instant merchandise, 100% siloxane polymer, is a liquid silicone 
used in the manufacture of paper coatings, cylinder head gaskets and as 
a water repellant. It is specifically provided for in subheading 
3910.00.00, HTSUS, as “[s]ilicones in primary forms” and is therefore 
excluded from classifiecation in heading 3809, HTSUS. 

As stated in the proposed notice, this revocation will cover any rulings 
on this issue which may exist but have not been specifically identified. 
Any party, who has received an interpretive ruling or decision (i.e., rul- 
ing letter, internal advice memorandum or decision or protest review de- 
cision) on the issue subject to this notice, should have advised Customs 
during the notice period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 U.S.C. 
1625(c)(2)), as amended by Title VI, Customs is revoking any treatment 
previously accorded by Customs to substantially identical transactions. 
This treatment may, among other reasons, have been the result of the 
importer’s reliance on a ruling issued to a third party, Customs person- 
nel applying a ruling ofa third party to importations involving the same 
or similar merchandise, or the importer’s or Customs previous inter- 
pretation of the Harmonized Tariff Schedule of the United States. Any 
person involved in substantially identical transactions should have ad- 
vised Customs during the notice period. An importer’s reliance on a 
treatment of substantially identical transactions or on a specific ruling 
concerning the merchandise covered by this notice which was not iden- 
tified in this notice may raise the rebuttable presumption of lack of rea- 
sonable care on the part of the importer or its agents for importations 
subsequent to the effective date of this final decision. 

Customs, pursuant to 19 U.S.C. 1625(c)(1), is revoking NY 829883, 
and any other ruling not specifically identified, to reflect the proper clas- 
sification of the merchandise pursuant to the analysis set forth in Head- 
quarters Ruling Letter (HQ) 965738 set forth as an attachment to this 
notice. Additionally, pursuant to section 625(c)(2), Customs is revoking 
any treatment previously accorded by Customs to substantially identi- 
cal transactions. 
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In accordance with 19 U.S.C. 1625(c), this ruling will become effective 
60 days after publication in the CUSTOMS BULLETIN. 


Dated: October 28, 2002. 


MARVIN AMERNICK, 
(for Myles B. Harmon, Acting Director, 
Commercial Rulings Division.) 


[Attachment] 


[ATTACHMENT | 


DEPARTMENT OF THE TREASURY. 
US. CusToMs SERVICE, 
Washington, DC, October 28, 2002. 
CLA-2 RR:CR:GC 965738 AM 
Category: Classification 
Tariff No. 3910.00.00 
Ms. Nora H. BAHR 
RHODIA, INC 
CN 7500 
Cranbury, NJ 08512 


Re: NY 829883 revoked: Rhodorsil® Hydrofugent 68 


DEAR Ms. BAHR 

This is in reference to New York Ruling Letter (NY) 829883, dated May 20 1988, ad- 
dressed to Rhone-Poulenc Inc., concerning the classification, under the Harmonized Tar- 
iff Schedule of the United States (HTSUS), of Rhodorsil® Hydrofugent 68 
Rhone-Poulenc Inc. underwent a name change to Rhodia, Inc. in 1998. In NY 829883, it 
was determined that Rhodorsil® Hydrofugent 68 was classifiable in subheading 
3809.91.00, HTSUS, which provides for “[flinishing agents, dye carriers to accelerate the 
dyeing or fixing of dyestuffs and other products and preparations (for example, dressings 
and mordants), of a kind used in the textile, paper, leather or like industries, not elsewhere 
specified or included: [o]ther: [o]f a kind used in the textile or like industries.” 

We have reconsidered NY 829883, and find the classification for the subject merchan- 
dise in NY 829883 to be incorrect. 

Pursuant to section 625(c)(1) Tariff Act of 1930 (19 U.S.C. 1625(c)(1)) as amended by 
section 623 of Title VI (Customs Modernization) of the North American Free Trade Agree- 
ment Implementation Act, (Pub. L. 103-82, 107 Stat. 2057, 2186), notice of the proposed 
revocation of NY 829883 was published on September 18, 2002, in the CUSTOMS BULLETIN, 
Volume 36, Number 38. No comments were received in response to this notice 
Facts 

The subject merchandise, Rhodorsil® Hydrofugent 68, is a clear liquid silicone resin 
composed of polymethylhydrogensiloxane (CAS 63148-57-2) with a molecular weight 
range of 2500-3200. Rhodorsil® Hydrofugent 68 is used as used in the manufacture of 
paper coatings, cylinder head gaskets and as a water repellant. 

Issue. 

Is the instant merchandise classifiable as a silicone in primary form or asa textile agent? 
Law and Analysis: 

Merchandise imported into the U.S. 1s classified under the HTSUS. Tariff classification 
is governed by the principles set forth in the General Rules of Interpretation (GRIs) and, 
in the absence of special language or context that requires otherwise, by the Additional 
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USS. Rules of Interpretation. The GRIs and the Additional U.S. Rules of Interpretation are 
part of the HTSUS and are to be considered statutory provisions of law. 

GRI 1 requires that classification be determined first according to the terms of the head- 
ings of the tariff schedule and any relative section or chapter notes and, unless otherwise 
required, according to the remaining GRIs taken in order. GRI6 requires that the classifi- 
cation of goods in the subheadings of headings shall be determined according to the terms 
of those subheadings, any related subheading notes and mutatis mutandis, to the GRIs. In 
interpreting the HTSUS, the Explanatory Notes (ENs) of the Harmonized Commodity 
Description and Coding System may be utilized. The ENs, although not dispositive or le- 
gally binding, provide a commentary on the scope of each heading, and are generally indic- 
ative of the proper interpretation of the HTSUSA. See T.D. 89-80, 54 Fed. Reg. 35127 
(August 23, 1989). 

The following HTSUS provisions are relevant to the classification of this product 


3809 Finishing agents, dye carriers to accelerate the dyeing or fixing of dyestuffs 
and other products and preparations (for example, dressings and mor- 
dants), of a kind used in the textile, paper, leather or like industries, not 
elsewhere specified or included: 


3910 Silicones in primary forms: 


EN 38.09 states that the heading includes, inter alia, “(A)(13) [wlater-repellent agents, 
generally consisting of aqueous emulsions of water-repellent products (such as waxes or 
lanolin) stabilised by cellulose ethers, gelatin, glue, organic surface-active agents, etc., and 
containing added soluble salts of, for example, aluminium or zirconium. This group of 
products also includes preparations based on silicones and on fluorine derivatives.” Fur- 
thermore, the heading explicitly excludes “(g) [e]mulsions, dispersions or solutions of 
polymers (heading 32.09 or Chapter 39).” 

EN 39.10 states, in pertinent part, the following 


The silicones of this heading are non-chemically defined products containing in the 
molecule more than one silicon-oxygen-silicon linkage, and containing organic 
groups connected to the silicon atoms by direct silicon-carbon bonds 


They have a high stability and may be either liquid, semi-liquid or solid. The products 
include silicone oils, greases, resins and elastomers. 


(1) Silicone oils and greases are used as lubricants remaining stable at high or low 
temperatures, as water-repellent impregnating products, as dielectric products, as 
foam inhibitors, as mould release agents, etc 

(2) Silicone resins are used mainly in the manufacture of varnishes, insulating or wa- 
terproof coatings, etc., where stability at high temperature is required. They are also 
used in the preparation of laminates with glass fibre, asbestos or mica as the reinforc- 
ing material, as flexible moulds and for electrical encapsulation 


The instant product is 100% siloxane polymer. It is not like the products described in EN 
38.09 supra. It is not an aqueous emulsion, it is not stabilized and it does not contain solu- 
ble salts. Moreover, if classifiable as a silicone polymer of Chapter 39, HTSUS, it is specifi- 
cally excluded from classification in heading 3809, HTSUS 

The instant merchandise is a liquid silicone used in the manufacture of paper coatings, 
cylinder head gaskets and asa water repellant. EN 39.10 specifies such products as classi- 
fiable in heading 3910, HTSUS, the provision for “[s]ilicones in primary forms.” 


Holding: 


Rhodorsil® Hydrofugent 68 is classifie din subheading 3910.00.00, HTSUS, the provi- 
sion for “[s]ilicones in primary forms 


Effect on Other Rulings: 
NY 829883 is revoked 
In accordance with 19 U.S.C. §1625(c)(1), this ruling will become effective 60 days after 
its publication in the CUSTOMS BULLETIN 
MARVIN AMERNICK 
(for Myles B. Harmon, Acting Director, 
Commercial Rulings Division.) 
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PROPOSED REVOCATION OF RULING LETTER AND 
TREATMENT RELATING TO TARIFF CLASSIFICATION OF 
BULK LIP MAKE-UP PREPARATIONS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation of ruling letter and treatment 
relating to tariff classification of bulk lip make-up preparations. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930, as amended, 
(19 U.S.C. 1625(c)), as amended by section 623 of Title VI (Customs 
Modernization) of the North American Free Trade Agreement Imple- 
mentation Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises in- 
terested parties that Customs is proposing to revoke a ruling letter 
pertaining to the tariff classification of bulk lip make-up preparations 
under the Harmonized Tariff Schedule of the United States 
(“HTSUS”). Similarly, Customs is proposing to revoke any treatment 
previously accorded by Customs to substantially identical transactions. 
Customs invites comments on the correctness of the proposed action. 


DATE: Comments must be received on or before December 13, 2002. 


ADDRESS: Written comments are to be addressed to the U.S. Customs 
Service, Office of Regulations & Rulings, Attention: Regulations 
Branch, 1300 Pennsylvania Avenue N.W., Washington, D.C. 20229. Sub- 
mitted comments may be inspected at U.S. Customs Service, 799 9th 


Street, NW, Washington, D.C during regular business hours. Arrange- 
ments to inspect submitted comments should be made in advance by 
calling Mr. Joseph Clark at (202) 572-8768. 


FOR FURTHER INFORMATION CONTACT: Deborah Stern, General 
Classification Branch (202) 572-8785. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 

On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are in- 
formed compliance and shared responsibility. These concepts are 
premised on the idea that in order to maximize voluntary compliance 
with Customs laws and regulations, the trade community needs to be 
clearly and completely informed of its legal obligations. Accordingly, the 
law imposes a greater obligation on Customs to provide the public with 
improved information concerning the trade community’s responsibili- 
ties and rights under the Customs and related laws. In addition, both the 
trade and Customs share responsibility in carrying out import require- 
ments. For example, under section 484 of the Tariff Act of 1930, as 
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amended (19 U.S.C. 1484), the importer of record is responsible for us- 
ing reasonable care to enter, classify and value imported merchandise, 
and provide any other information necessary to enable Customs to prop- 
erly assess duties, collect accurate statistics and determine whether any 
other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930, as amended (19 
U.S.C. 1625(c)(1)), this notice advises interested parties that Customs 
intends to revoke a ruling letter pertaining to the tariff classification of 
bulk lip make-up preparations. Although in this notice Customs is spe- 
cifically referring to one ruling (NY B84855), this notice covers any rul- 
ings on this merchandise which may exist but have not been specifically 
identified. Customs has undertaken reasonable efforts to search exist- 
ing databases for rulings in addition to the one identified. No additional 
rulings have been found. Any party who has received an interpretive 
ruling or decision (i.e., ruling letter, internal advice memorandum or de- 
cision or protest review decision) on the merchandise subject to this no- 
tice should advise Customs during this notice period. 

Similarly, a. to st 625(c)(2), Tariff Act of 1930, as 
amended (19 U.S.C. 1625(c)(2)), Customs intends to revoke any treat- 
ment previously accorded by an to substantially identical transac- 
tions. This treatment may, among other reasons, be the result of the 
importer’s reliance on a ruling issued to a third party, Customs person- 
nel applying a ruling of a third party to importations of the same or 
similar merchandise, or to the importer’s or Customs’ previous inter- 
pretation of the Harmonized Tariff Schedule of the United States. Any 
person involved in substantially identical transactions should advise 
Customs during this notice period. An importer’s failure to advise Cus- 
toms of substantially identical transactions or of a specific ruling not 
identified in this notice may raise issues of reasonable care on the part of 
the importer or its agents for importations of merchandise subsequent 
to the effective date of the final notice of the proposed action. 

In NY B84855, dated June 24, 1997 (Attachment A), bulk lipstick was 
classified as a chemical preparation not elsewhere specified or included 
in subheading 3824.90.90, HTSUS. It is now Cus position that bulk 
lip make-up preparations are classifiable in subheading 3304.10.00, 
HTSUS. The scope of heading 3304, HTSUS, covers cosmetics imported 
in bulk, so long as the goods contain all essential ingredients and are 
produced as cosmetics, because “make-up preparations” are goods pro- 
duced for the specific purpose of making oneself up. Thus, bulk lipstick 
containing the essential elements of lipstick and that needs only be 
molded or have minor constituents added is a lip make-up preparation. 

Further, Chapter 33, Note 3, HTSUS, which states that “[hJeadings 
3303 to 3307 apply, inter alia, to products, whether or not mixed * * * 
suitable for use as goods of these headings and put up in packings of a 
kind sold by retail for such use,” cannot be read to exclude from classifi- 
cation in heading 3304, HTSUS, goods that are not put up in packings 
for retail sale because of the use of inter alia, which means “among other 
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things.” Therefore, bulk lipstick in classifiable in heading 3304, 
HTSUS. 

Pursuant to 19 U.S.C. 1625(c)(1), Customs intends to revoke NY 
B84855 and any other ruling not specifically identified, to reflect the 
proper classification of the subject merchandise or substantially similar 
merchandise, pursuant to the analysis set forth in HQ 965977 (Attach- 
ment B). Additionally, pursuant to 19 U.S.C. 1625(c)(2), Customs in- 
tends to revoke any treatment previously accorded by the Customs 
Service to substantially identical merchandise. Before taking this ac- 
tion, we will give consideration to any written comments timely re- 
ceived. 


Dated: October 28, 2002 


MARVIN AMERNICK, 
(for Myles B. Harmon, Acting Director, 
Commercial Rulings Division.) 


[Attachments] 


{ATTACHMENT A 


DEPARTMENT OF THE TREASURY. 
US. Customs SERVICE 
New York, NY, July 24, 1997 
CLA-2-38:RR:NC:2:239 B84855 

Category: Classification 

Tariff No. 3824.90.9050 
Mr. Davip A. EISEN 
SIEGEL, MANDELL & DAVIDSON 
One Astor Plaza 
1515 Broadway 
New York, NY 10036-8901 
Re: The tariff classification of bulk lipstick from France 


DEAR Mk. EISEN 

In your letter dated May 1, 1997, on behalf of your client Christian Dior Perfumes Inc., 
you requested a tariff classification ruling for bulk lipstick with a composition as follows: 
castor oil, isostearate, myrisry] lactate, microcrystalline wax, cetyl acetate, butyl stearate, 
ceresin, mineral oil, carnuaba, acetelated linolin alcohol, synthetic beeswax, canoelilla 
wax, octylmethoxy cinnamate, tocopherol, titanium oxide, iron oxide, FD&C yellow, D&C 
red and traces of other organic compounds 

The applicable subheading will be 3824.90.9050, Harmonized Tariff Schedule of the 
United States (HTS), which provides for prepared binders for foundry molds or cores: 
chemical products and preparations of the chemical or allied industries (including those 
consisting of mixtures of natural products), not elsewhere specified or included; residual 
products of the chemical or allied industries, not elsewhere specified or included: other 
The rate of duty will be 5 percent ad valorem 

This ruling is being issued under the provisions of Part 177 of the Customs Regulations 
(19 C.ER. 177) 

A copy of the ruling or the control number indicated above should be provided with the 
entry documents filed at the time this merchandise is imported. If you have any questions 
regarding the ruling, contact National Import Specialist Thomas Brady at (212) 466-5747 

GWENN KLEIN KIRSCHNER, 
Chief, Special Products Branch, 
National Commodity Specialist Division 
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[ATTACHMENT B] 
DEPARTMENT OF THE TREASURY. 
US. Customs SERVICE 
Washington, DC 


CLA-2 RR: CR:GC 965977 DBS 
y: Classi —er 


Tariff No. 3304.10.00 


Mk. DaviD A. EISEN 

TOMKINS & DAVIDSON 

One Astor —e 1515 Broadway 
New York, NY 10036-8901 


Re: Bulk cosmetic preparations; NY B84855 revoked. 


DEAR MR. EISEN 

On June 24, 1997, this office issued to you on behalf of your client, Christian Dior Per- 
fumes Inc., New Yor k (NY) B8485 05, classify ing bulk lipstick as a chemical preparation not 
elsewhere specified or included under su bheading 3824.90.90, Harmonized Tariff Sched- 
ule of the United States (HTSUS). We have reconsidered NY B84855 and have determined 
the classification to be incorrect 
Facts 

In aletter dated May 1, 1997 you had requested a binding classification ruling from Cus- 
toms National Commodity Specialist Division, New York, (NCSD) for bulk lipstick witha 
composition as follows: castor oil, isostearate, myrisry] lactate, microcrystalline wax, cetyl 
acetate, butyl stearate, ceresin, mineral oil, carnuz iba, acetelated linolin alcohol, synthetic 


beeswax, canoelilla wax, octylmethoxy cinnamate, tocopherol, titanium oxide, iron oxide, 
FD&C yellow, D&C red and traces of other organic compounds. 


Issue 


) 


Whether the scope of heading 3304, HTSUS, includes make-up preparations imported 
in bulk 


Law and Analysis: 

Classification under the HTSUS is made in accordance with the General Rules of Inter- 
pretation (GRIs). GRI 1 provides that articles are to be classified by the terms of the head- 
ings and relative Section and Chapter Notes. For an article to be classified in a particular 
heading, the heading must describe the article, and not be excluded therefrom by any legal 
note. In the event that goods cannot be classified solely on the basis of GRI 1, and if the 
headings and legal notes do not otherwise require, the remaining GRIs may then be ap- 
plied 

In understanding the language of the HTSUS, the Harmonized Commodity Description 
and Coding System Explanatory Notes (ENs) may be utilized. ENs, though not dispositive 
or legally binding, provide commentary on the scope of each heading of the HTSUS, and 
are the official interpretation of the Harmonized System at the international level. Cus- 
toms believes the ENs should always be consulted. See T.D. 89-80, 54 Fed. Reg. 35127 
35128 (August 23, 1989) 

The HTSUS provisions under consideration are as follows: 

3304 Beauty or make-up preparations and preparations for the care of skin (oth- 
than medicaments), including sunscreen or sun tan preparations; mani- 
cure or pedicure preparations 


3824 Prepared binders for foundry molds or cores; chemical products and prepa- 
rations of the chemical or allied industries (including those consisting of 
mixtures of natural products), not elsewhere specified or included 

GRI 1 provides that articles are to be classified by the terms of the headings and relative 
Section and Chapter Notes. For an article to be classified in a particular heading, the head- 
ing must describe the article, and not be excluded therefrom by any legal note 

Section VI, Note 2, HTSUS, provides, in pertinent part, as follows: “* * * [G]oods classi- 
fiable in heading 3304 * * * by reason of being put up in measured doses or for retail 
sale are to be classified in [this heading] and in no other heading of the tariff schedule.’ 
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Chapter 33, Note 3, HTSUS, states that “[hleadings 3303 to 3307 apply, inter alia, to 
products, whether or not mixed * * * suitable for use as goods of these headings and put up 
in packings of a kind sold by retail for such use.” 

The issue before Customs is the scope of heading 3304, HTSUS. Beauty and make-up 
preparations imported ready for retail sale are classifiable in heading 3304, HTSUS. How- 
ever, we must consider whether the legal note excludes from classification in those head- 
ings goods imported in bulk that are not put up in packings for retail sale 

Heading 3304, HTSUS, is an eo nomine provision. An eo nomine provision is one that 
describes a commodity by a specific name, as opposed to use. Absent limiting language or 
indicia of contrary legislative intent, an eo nomine provision covers all forms of the article 
See National Advanced Sys. v. United States, 26 F.3d 1107, 1111 (Fed. Cir. 1994). An eo no- 
mine provision may be limited by use, but such use limitation should not be read into an eo 
nomine provision unless the name itself inherently suggests a type of use. See United 
States v. Quon Quoi Co., 46 C.C.PA. 70, 72-73 (1959), cited by Carl Zeiss, Inc. v. United 
States, 195 F.3d 1375, 1379 (Fed. Cir. 1999) 

The term “preparations” is not defined in the HTSUS, and the exemplars of beauty or 
make-up preparations and preparations for the care of the skin in the ENs do not provide 
clear guidance with regard to the bulk product at issue. To determine the proper meaning 
of tariff terms as contained in the statute, the terms are “construed in accordance with 
their common and popular meaning, in the absence of contrary legislative intent.” E.M 
Chemicals v. United States, 920 F.2d 910, 913 (Fed. Cir. 1990). “To assist it in ascertaining 
the common meaning of a tariff term, the court may rely upon its own understanding of 
the terms used, and it may consult lexicographic and scientific authorities, dictionaries, 
and other reliable information sources.” Brookside Veneers, Ltd. v. United States, 847 F.2d 
786, 789, 6 Fed. Cir. (T) 121, 125 (Fed. Cir.) cert. denied, 488 U.S. 9438, (1988) 

We consulted several lexicographic sources. The relevant definition of “preparation,” 
found in the Oxford English Dictionary, 2281 (compact ed. 1987), is: “6. A substance spe- 
cially prepared, or made up for its appropriate use or application, e.g. as food or medicine, 
or in the arts or sciences.” Webster’s Third New International Dictionary, 1790 (un- 
abridged 1986), states: “5. Something that is prepared: something made, equipped, or 
compounded for a specific purpose.” In the Random House Unabridged Dictionary (2d ed 
1993) “preparation” is, in pertinent part: “5. Something prepared, manufactured or com- 
pounded: a special preparation for sunbathers.” 

Each definition specifically states or denotes that a “preparation” is made for a specific 
purpose. Therefore, the eo nomine provision is limited by use. As the terms of heading 
3304, HTSUS, provide for beauty and make-up preparations, goods of the heading must be 
substances made for the specific purpose of making oneself up 

It is axiomatic that classification is based on goods in thc condition in which they are 
imported. See, e.g., United States v. P John. Hanrahan, Inc., 45 CCPA 120, 124, C.A.D 
(1958). In Aceto Chemical Co., Inc. v. United States, 59 CCPA 212, C.A.D. 1069 (1972), the 
appellate court held that the chemical mixture at issue in its condition as imported con- 
tained the essential elements that impart the function of shampoo, and was thus a com- 
pleted shampoo for tariff purposes, even though water, perfume and coloring agents were 
added after importation. Similarly, though not packaged for retail sale, the product at is- 
sue contains all essential components of lipstick and is produced only for use asa lip make- 
up preparation. Therefore, it is a completed lip make-up preparation for tariff purposes, 
and thus provided for by the terms of heading 3304, HTSUS 

Accordingly, Note 3 to Chapter 33, HTSUS, cannot be read to exclude a good specifically 
provided for in the heading text. Moreover, neither of the relevant legal notes use exclu- 
sionary or limiting language. On the contrary, the use of inter alia, meaning “among other 
things,” in Note 3 signifies that the heading covers more than products “suitable for use as 
goods of the heading and put up in packings of a kind sold by retail for such use.” The lan- 
guage of Section VI, Note 2 merely requires that goods that are put up for retail sale must 
be classified in those headings. 

The scope of the heading is buttressed by the decisions of the Nomenclature Committee 
of the Customs Co-Operation Council under the Brussels Tariff Nomenclature (BTN), 
predecessors to the Harmonized System Committee (HSC) and the Harmonized System 
(HS) of the World Customs Organization, respectively. The BTN may be treated as legisla- 
tive history to the tariff provisions where the language of the tariff provision and a Brus- 
sels section is very similar. See S.G.B. Steel Scaffolding & Shoring Co., Inc. v. United 
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States, 82 Cust. Ct. 197, Cust. Dec. 4802 (1979); Sturm, Customs Laws & Administration, 
§ 52.2 at 16, 17 (3d ed. 1988), and cases cited therein. 

Heading 33.06 of the BTN provided for “Perfumery, cosmetics and toilet preparations.” 
It is the predecessor provision for heading to 3304, HTSUS. The language is similar, as 
cosmetic preparations are beauty and make-up preparations, so we may consider the BTN 
as legislative history. Further, the classification from the following decision was retained 
in the conversion to the HTS. See Annex H/3 to Doc. 33.250, NC/56/May 86, IHSC/6/May 
86 

The Nomenclature Committee determined that bulk lipstick matter, not packaged for 
retail sale but containing all of the ingredients, including coloring matter, which needed 
only to be molded into lipstick was classifiable in heading 33.06. See 8500/315 E, 
NC/6/Sept. 61. In a classification opinion published in the Compendium of Classification 
Opinions, the HSC determined that lipstick base containing no coloring matter or per- 
fume was not classifiable in Chapter 33 as an unfinished cosmetic preparation by applica- 
tion of GRI 2(a) because of the absence of coloring matter, an essential component of 
lipstick. See Doc. 37.202, HSC/9/Jan. 92; see also Doc. 37.302, HSC/8/Oct. 91 for full discus- 
sion. This lipstick base was classified as a chemical mixture in subheading 3823.90, HTS 
(now subheading 3824.90, HTS, pursuant to Doc. 38.960, Annex L/8, HSC/14/Nov. 94). 

Heading 3824, HTSUS, provides for chemical preparations not elsewhere specified or 
included. As the instant product is provided for in heading 3304, HTSUS, heading 3824, 
HTSUS, is inapplicable 


Holding: 

Bulk lipstick is classifiable in subheading 3304.10.00, HTSUS, which provides for, 
“Beauty or make-up preparations and preparations for the care of skin (other than medi- 
caments), including sunscreen or sun tan preparations; manicure or pedicure prepara- 
tions: lip make-up preparations.” 


Effect on Other Rulings: 
NY B84855, dated June 24, 1997 is hereby REVOKED 
MYLES B. HARMON, 
Acting Director, 
Commercial Rulings Division. 
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PROPOSED REVOCATION OF RULING LETTER AND 
TREATMENT RELATING TO TARIFF CLASSIFICATION OF 
BOROL® SOLUTION, A LIQUID SODIUM BOROHYDRIDE 
PRODUCT 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation of ruling letter and treatment 
relating to the tariff classification of Borol® solution, a liquid sodium bo- 
rohydride (LSBH) product. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625 (c)(1)), as amended by section 623 of Title V' (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke a ruling letter pertaining to the tar- 
iff classification of Borol® solution, under the Harmonized Tariff 
Schedule of the United States (HTSUS). Similarly, Customs intends to 
revoke any treatment previously accorded by Customs to substantially 
identical transactions. Comments are invited on the correctness of the 
proposed actions. 


DATE: Comments must be received on or before December 13, 2002. 


ADDRESS: Written comments are to be addressed to the U.S. Customs 
Service, Office of Regulations & Rulings. Attention: Regulations 


Branch, 1300 Pennsylvania Avenue N.W., Washington, D.C. 20229. 
Comments submitted may be inspected at the U.S. Customs Service, 799 
9th Street, N.W., Washington, D.C. during regular business hours. Ar- 
rangements to inspect submitted comments should be made in advance 
by calling Mr. Joseph Clark at (202) 572-8768. 


FOR FURTHER INFORMATION CONTACT: Allyson Mattanah, Gen- 
eral Classification Branch, (202) 572-8784. 
SUPPLEMENTARY INFORMATION: 
BACKGROUND 

On December 8, 1993, Title VI (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts, which emerge from the law, are 
“informed compliance” and “shared responsibility.” These con- 
cepts are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. According- 
ly, the law imposes a greater obligation on Customs to provide the public 
with improved information concerning the trade community’s responsi- 
bilities and rights under the Customs and related laws. In addition, both 
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the trade and Customs share responsibility in carrying out import re- 
quirements. For example, under section 484 of the Tariff Act of 1930, as 
amended (19 U.S.C. $1484), the importer of record is responsible for us- 
ing reasonable care to enter, classify and value imported merchandise, 
and to provide any other information necessary to enable Customs to 
properly assess duties, collect accurate statistics and determine wheth- 
er any other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke a ruling pertaining to the tariff clas- 
sification of Borol® solution. Although in this notice Customs is 
specifically referring to New York ruling (NY) D88824, dated April 8, 
1999, this notice covers any rulings on this merchandise which may ex- 
ist but have not been specifically identified. Customs has undertaken 
reasonable efforts to search existing databases for rulings in addition to 
the one identified. No further rulings have been found. This notice will 
cover any rulings on this merchandise that may exist but have not been 
specifically identified. Any party, who has received an interpretive rul- 
ing or decision (i.e., ruling letter, internal advice memorandum or deci- 
sion or protest review decision) on the merchandise subject to this 
notice, should advise Customs during this notice period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 U.S.C. 
1625(c)(2)), as amended by section 623 of Title VI, Customs intends to 
revoke any treatment previously accorded by Customs to substantially 
identical transactions. This treatment may, among other reasons, be the 
result of the importer’s reliance on a ruling issued to a third party, Cus- 
toms personnel applying a ruling of a third party to importation of the 
same or similar merchandise, or the importer’s or Customs previous in- 
terpretation of the Harmonized Tariff Schedule of the United States 
(HTSUS). Any person involved in substantially identical transactions 
should advise Customs during this notice period. An importer’s failure 
to advise Customs of substantially identical transactions, or of a specific 
ruling not identified in this notice, may raise issues of reasonable care 
on the part of the importer or his agents for importation of merchandise 
subsequent to this notice. 

In NY D88824 it was determined that Borol® solution was classifiable 
in subheading 3824.90.39, HTSUS, which provides“[p]repared binders 
for foundry molds or cores; chemical products and preparations of the 
chemical or allied industries (including those consisting of mixtures of 
natural products), not elsewhere specified or included: [r]esidual prod- 
ucts of the chemical or allied industries, not elsewhere specified or in- 
cluded: [o]ther.” NY D88824 is set forth as Attachment A. 

We now believe the merchandise is classified in subheading 
3809.92.50, HTSUS, the provision for “[f]inishing agents, dye carriers 
to accelerate the dyeing or fixing of dyestuffs and other products and 
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preparations (for example, dressings and mordants), of a kind used in 
the textile, paper, leather or like industries, not elsewhere specified or 
included: [o]fa kind used in the paper or like industries: [o]ther, because 
it is more specifically described by its use in the paper industry. 

Customs, pursuant to 19 U.S.C. 1625(c)(1), intends to revoke NY 
D88824, and any other ruling not specifically identified, to reflect the 
proper classification of the merchandise pursuant to the analysis set 
forth in Proposed HQ 965797 (Attachment B to this document). Addi- 
tionally, pursuant to 19 U.S.C. 1625(c)(2), Customs intends to revoke 
any treatment previously accorded by Customs to substantially identi- 
cal transactions. Before taking this action, consideration will be given to 
any written comments timely received. 


Dated: October 25, 2002. 


MARVIN AMERNICK, 
(for Myles B. Harmon, Acting Director, 
Commercial Rulings Division.) 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
U.S. Custos SERVICE, 
New York, NY, April 8, 1999. 
CLA-2-38:RR:NC:2:239 D88824 
Category: Classification 
Tariff No. 3824.90.3900 
Mr. JAMES W. LAWLESS 
C.H. POWELL COMPANY 
1 Intercontinental Way 
Peabody, MA 01960 


Re: The tariff classification of “Borol” from the Netherlands and Canada. 


DEAR Mr. LAWLESS 

In your letter dated February 26, 1999, you requested a tariff classification ruling for 
“Borol” which is a chemical intermediate used to produce a bleach for use in the paper 
industry. The product is composed of sodium hydroxide, sodium borohydride, and water. 

The applicable subheading will be 3824.90.3900, Harmonized Tariff Schedule of the 
United States (HTS), which provides for prepared binders for foundry molds or cores; 
chemical products and preparations of the chemical or allied industries (including those 
consisting of mixtures of natural products), not elsewhere specified or included; residual 
products of the chemical or allied industries, not elsewhere specified or included: mixtures 
of two or more inorganic compounds: other. This provision is duty free. 

This ruling is being issued under the provisions of Part 177 of the Customs Regulations 
(19 C.ER. 177) 

A copy of the ruling or the control number indicated above should be provided with the 
entry documents filed at the time this merchandise is imported. If you have any questions 
regarding the ruling, contact National Import Specialist Thomas Brady at 212-637-7063 

ROBERT B. SWIERUPSKI, 
Director, 
National Commodity Specialist Division. 
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[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY 
US. Customs SERVICE 
Washington, DC 

CLA-2 RR:CR:GC 965797 AM 

Category: Classification 

Tariff No. 3809.92.50 
MR. JAMES W. LAWLESS 
C.H. POWELL COMPANY 
1 Intercontinental Way 

Peobody, MA 01960 


Re: Proposed Revocation of NY D88824; Borol® solution, a liquid sodium borohydride 
product 


DEAR Mr. LAWLESS 

This is in reference to New York Ruling Letter (NY) D88824, issued to you on April 8, 
1999, by the Customs Service National Commodity Specialist Division, concerning the 
classification, under the Harmonized Tariff Schedule of the United States, (HTSUS), of 
Borol®, a liquid sodium borohydride (LSBH) product 

In NY D88824, the merchandise was classified in subheading 3824.90.39, HTSUS, the 
provision for “[p]repared binders for foundry molds or cores; chemical products and prep- 
arations of the chemical or allied industries (including those consisting of mixtures of nat- 
ural products), not elsewhere specified or included: [r]esidual products of the chemical or 
allied industries, not elsewhere specified or included: [o]ther.” We have reviewed this rul- 
ing and consider it to be incorrect 
Facts 

Borol® consists of 12 % sodium borohydride, CAS 16940-66-2, 40% Sodium Hydroxide, 
CAS 1310-73-2, and water. Borol® belongs to aclass of products known as LSBH products 
The Kirk-Othmer Concise Encyclopedia of Chemical Technology, 4" edition, (John Wiley 
& Sons, Inc., p.284) states, in pertinent part, “[t]he predominant use for sodium borohy- 
dride is in wood pulp (qv) bleaching. The next largest commercial use is as a reducing 
agent of functional groups in organic synthesis. A significant application in pharmaceuti- 
cal synthesis is the stereospecific and selective reduction in steroid production.” 

Customs Laboratory report 2-1999-20932, dated March 23, 1999, states, in pertinent 
part, that the sample is used as an “intermediate to produce a bleach used in the paper 
industry” and consists of a “mixture of inorganic chemicals.” 

After entry, Borol® solution and a 38% sodium bisulphite solution are simultaneously 
mixed in the pulp stream to form a 100% active hydrosulfite bleach. “Bleaching,” as it ap- 
plies to the paper making industry, is “the process of chemically treating pulp to alter the 
coloring matter so that the pulp has a higher brightness. This is usually accompanied by 
partial removal of noncellulosic materials. The two classes of chemicals used are oxidizing 
ents and reducting agents (such as sulfur dioside and hydrosulfites).” The Dictio- 


age 
nary of Paper, Third Edition, American Paper and Pulp Association, (New York, 1965) p 
( 


Issue 


What is the classification of Borol® solution, a liquid sodium borohydride product, un- 
der the HTSUS? 


Law and Analysis 

Merchandise imported into the U:S. is classified under the HTSUS. Tariff classification 
is governed by the principles set forth in the General Rules of Interpretation (GRIs) and, 
in the absence of special language or context that requires otherwise, by the Additional 
U.S. Rules of Interpretation. The GRIs and the Additional U.S. Rules of Interpretation are 
part of the HTSUS and are to be considered statutory provisions of law 

GRI 1 requires that classification be determined first according to the terms of the head- 
ings of the tariff schedule and any relative section or chapter notes and, unless otherwise 
required, according to the remaining GRIs taken in order. GRI 6 requires that the classifi- 
cation of goods in the subheadings of headings shall be determined according to the terms 
of those subheadings, any related subheading notes and mutatis mutandis, to the GRIs 
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Additional U.S. Rule of Interpretation 1(a) states that “a tariff classification controlled by 
use (other than actual use) is to be determined in accordance with the use in the United 
States at, or immediately prior to, the date of importation, of goods of that class or kind to 
which the imported goods belong, and the controlling use is the principal use.” 

In interpreting the HTSUS, the Explanatory Notes (ENs) of the Harmonized Commodi- 
ty Description and Coding System may be utilized. The ENs, although not dispositive o1 
legally binding, provide acommentary on the scope of each heading, and are gener rally i = 
dicative of the proper interpretation of the HTSUSA. See T.D. 89-80, 54 Fed. Reg. 35127 
(August 23, 1989). 

The following HTSUS headings are relevant to the classification of this product: 


3809 Finishing agents, dye carriers to accelerate the dyeing or fixing of dyestuffs 
and other products and preparations (for example, dressings and mor- 
dants), of a kind used in the textile, paper, leather or like industries, not 
elsewhere specified or included: 


Prepared binders for foundry molds or cores; chemical products and prepa- 
rations of the chemical! or allied industries (including those consisting of 
mixtures of natural products), not elsewhere specified or included 


EN 38.09 states, in pertinent part, the following: 


This heading covers a wide range of products and preparations, of a kind generally 
used during processing or finishing of yarns, fabrics, paper, paperboard, leather or 
similar materials, not specified or included elsewhere in the Nomenclature 


They may be identified as falling in this heading because of their composition and pre- 
sentation which give them a specific use in the industries cited in the heading and like 
industries, e.g., the textile floor carpeting industry, the vulcanised fibre manufactur- 
ingindustry and the fur industry. Such products and preparations (e.g., textile soften- 
ing agents) destined for domestic rather than industrial use are also covered by the 
heading. 


ncluded here are: 
Included | 


(B) Products and preparations used in the paper, paperboard or like industries 

(1) Binders used to bind the pigment particles in the coating mixture. They are 
preparations based on natur z products such as casein, starch, starch deriva- 
ee soya protein, animal glue, alginates or cellulose derivatives 

(2) Sizing agents or sizing additives used in paper processing to improve print- 
ability, smoothnessand glossand to impart pbrer-s sabe to the paper. These 
ee) ations may be based on rosin soaps, fortified resins, wax dispersions, par- 
affin dispersions, acrylic polymers, starch and carboxymethylcel eevee vegeta- 
ble gum. 

(3) Wet-strengthening agents. These preparations are used to increase tensile 
strength, tearing strength, bursting strength and resistance to abrasion of wet 
paper or nonwovens 


Heading 3809, HTSUS, is a principal use provision covering a wide range of products 
The court in E.M. Chemicals v. United States, 20 C.I.T. 382, 923 F Supp. 202 (1996) ex- 
plained the application of principal use provisions thus: “[wl]hen applying a “principal 
use” provision, the Court must ascertain the class or kind of goods which are involved and 
decide whether the subject merchandise is a member of that class. See, supra, Additional 
U.S. Rule of Interpretation 1 tothe HTSUS.” EN 38.09 specifically includes binders, sizing 
agents and wet-strengthening agents as those products “ofa kind used in the paper indus- 
try. 

Kirk-Othmer, supra, contains a description of papermaking additives. It characterizes 
such additives as either process aids, functional internal] additives, or functional surface 
treatments. Jd. at 1447-9. Binders are listed as functional surface treatments and wet- 
strengthening agents and sizing agents are listed as functional internal additives. Bleach 
or LSBH products are not listed, but appear to be process aids. HQ 950801, dated April 9, 
1992, classified a defoamer, listed as a process aid in Kirk-Othmer, in heading 3809 
HTSUS. Hence, LSBH products such as Borol® solution, belong to the class or kind of 
goods that are used in the paper industry. As such, Borol® solution is more specifically pro- 
vided for in heading 3809 than in hez aiding 3824, HTSUS 
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Holding: 

Boral® solution is classified in subheading 3809.92.50, HTSUS, the provision for “[f]in- 
ishing agents, dye carriers to accelerate the dyeing or fixing of dyestuffs and other prod- 
ucts and preparations (for example, dressings and mordants), of a kind used in the textile, 
paper, leather or like industries, not elsewhere specified or included: [o]f.a kind used in the 
paper or like industries: [o]ther.” 

Effect on Other Rulings 
NY D88826 is revoked. 
MYLES B. HARMON 
Acting Director, 
Commercial Rulings Division 


PROPOSED REVOCATION OF RULING LETTERS AND 
TREATMENT RELATING TO TARIFF CLASSIFICATION OF 
ALUMINUM FOIL 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation of ruling letters and treatment 
relating to tariff classification of aluminum foil. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930, (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 


ties that Customs intends to revoke three ruling letters pertaining to 
the tariff classification of certain aluminum foil under the Harmonized 
Tariff Schedule of the United States (“HTSUS”). Customs also intends 
to revoke any treatment previously accorded by Customs to substantial- 
ly identical transactions. Comments are invited on the correctness of 
the proposed action. 


DATE: Comments must be received on or before December 13, 2002. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Regulations Branch, 1300 Pennsylvania Avenue, N.W,, 
Washington, D.C. 20229. Comments submitted may be inspected at the 
U.S. Customs Service, 799 9'" Street, N.W., Washington, D.C. during reg- 
ular business hours. Arrangements to inspect submitted comments 
should be made in advance by calling Joseph Clark at (202) 572-8768. 


FOR FURTHER INFORMATION CONTACT: Gerry O’Brien, General 
Classification Branch, (202) 572-8780. 
SUPPLEMENTARY INFORMATION: 
BACKGROUND 
On December 8, 1993, Title VI (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
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103-182, 107 Stat. 2057), (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. According- 
ly, the law imposes a greater obligation on Customs to provide the public 
with improved information concerning the trade community’s responsi- 
bilities and rights under the Customs and related laws. In addition, both 
the trade and Customs share responsibility in carrying out import re- 
quirements. For example, under section 484 of the Tariff Act of 1930, as 
amended (19 U.S.C. 1484), the importer of record is responsible for us- 
ing reasonable care to enter, classify and value imported merchandise, 
and provide any other information necessary to enable Customs to prop- 
erly assess duties, collect accurate statistics and determine whether any 
other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930, as amended (19 
U.S.C. 1625(c)(1)), this notice advises interested parties that Customs 
intends to revoke three ruling letters pertaining to the classification of 
certain aluminum foil. Although in this notice Customs is specifically re- 
ferring to three rulings, HQ 965610, NY H87523, and NY C85578, this 
notice covers any rulings on this merchandise which may exist but have 
not been specifically identified. Customs has undertaken reasonable ef- 
forts to search existing data bases for rulings in addition to the three 
identified. No further rulings have been found. Any party who has re- 
ceived an interpretive ruling or decision (i.e., ruling letter, internal ad- 
vice memorandum or decision or protest review decision) on the 
merchandise subject to this notice should advise Customs during this 
notice period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930, as 
amended (19 U.S.C. 1625(c)(2)), Customs intends to revoke any treat- 
ment previously accorded by Customs to substantially identical transac- 
tions. This treatment may, among other reasons, be the result of the 
importer’s reliance on a ruling issued to a third party, Customs person- 
nel applying a ruling of athird party to importations of the same or simi- 
lar merchandise, or the importer’s or Customs previous interpretation 
of the Harmonized Tariff Schedule of the United States. Any person in- 
volved in substantially identical transactions should advise Customs 
during this notice period. An importer’s failure to advise Customs of 
substantially identical transactions or of a specific ruling not identified 
in this notice, may raise issues of reasonable care on the part of the im- 
porter or its agents for importations of merchandise subsequent to the 
effective date of the final notice of this proposed action. 

In HQ 965610 dated September 20, 2002, NY H87523 dated January 
25, 2002, and NY C85578 dated March 24, 1998, set forth as Attach- 
ments A, B, and C to this document, respectively, Customs classified cer- 
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tain aluminum foil in subheading 7607.11.60, HTSUS, as: “Aluminum 
foil (whether or not printed, or backed with paper, paperboard, plastics 
or similar backing materials) of a thickness (excluding any backing) not 
exceeding 0.2 mm: Not backed: Rolled but not further worked: Of a 
thickness not exceeding 0.15 mm: * * * Of a thickness exceeding 0.01 
mm. 

It is now Customs position that the subject aluminum foil is classified 
in subheading 7607.19.60, HTSUS, as: “Aluminum foil (whether or not 
printed, or backed with paper, paperboard, plastics or similar backing 
materials) of a thickness (excluding any backing) not exceeding 0.2 mm: 
Not backed: * * * Other: * * * Other: * * * Other.” Proposed HQ 965976 
revoking HQ 965610, proposed HQ 965999 revoking NY H87523, and 
proposed HQ 966004 revoking NY C85578 are set forth as Attachments 
D, E, and F respectively. 

Pursuant to 19 U.S.C. 1625(c)(1), Customs intends to revoke HQ 
965610, NY H87523, NY C85578, and any other ruling not specifically 
identified in order to reflect the proper classification of the merchandise 
pursuant to the analysis set forth in proposed HQ 965976, HQ 965999, 
and HQ 966004. Additionally, pursuant to 19 U.S.C. 1625(c)(2), Customs 
intends to revoke any treatment previously accorded by the Customs 
Service to substantially identical transactions. Before taking this ac- 
tion, we will give consideration to any written comments timely re- 
ceived. 


Dated: October 29, 2002. 
MARVIN AMERNICK, 


(for Myles B. Harmon, Acting Director, 
Commercial Rulings Division.) 


[Attachments] 
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[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, September 20, 2002 
CLA-2 RR:CR:GC 965610 HEF 
Category: Classification 
Tariff No. 7607.11.60 
Mr. MICHAEL A. JOHNSON 
RODRIGUEZ O’ DONNELL ROSS FUERST GONZALEZ & WILLIAMS 
20 North Wacker Drive 
Suite 1416 
Chicago, IL 60606 


Re: Reconsideration of NY H87523; Aluthene® aluminum foil 


DEAR MR. JOHNSON 

This is in response to your letter dated April 5, 2002, requesting reconsideration of NY 
ruling letter H87523, issued to ICS Customs Service, Inc. on January 25, 2002, on behalf of 
Vaw Flexible Packaging, which classified top peel® aluminum foil under subheading 
7607.11.60, Harmonized Tariff Schedule of the United States (HTSUS), as aluminum foil, 
not backed. A teleconference was held with you on August 30, 2002, and a submission 
dated September 17, 2002 wasalso considered in preparing this ruling. We have thorough- 
ly reconsidered the classification of these articles and believe NY H87523 is correct. 


Facts: 

The merchandise at issue is aluminum foil known as “top peel”® or “Aluthene”®. Three 
types of Aluthene®, Aluthene® 40 II E 133/6, Aluthene® 50 II E 133/6 and 12, are the sub- 
ject of this reconsideration. The merchandise is used as a peelable closure or operculum, 
(i.e., anon-permeable and sterilized lid or seal), for bottles and cups in the food packing 
industry. The product has two layers. The outer layer of Aluthene® 40 II E 133/6 is formed 
of an aluminum foil with a thickness of 0.038mm. The outer layers of Aluthene® 50 II E 
133/6 and 12 are made of an aluminum foil with a thickness of 0.048 mm. According to 
your submission, the foil has a second layer—“a co-extruded plastic sealing layer (a plastic 


film) laminated te one side, namely, the side which forms the inside of the packaging top 
for which the foil is used—the side which will face the food product being packaged.” This 
layer has a thickness of 0.030 mm in all three products, and is used for heat sealing to dif- 
ferent types of plastics, glass or metal 


Issue: 

Whether the top peel® aluminum foil is classified under subheading 7607.11.60, 
HTSUS, which provides for aluminum foil, not backed, of a thickness exceeding 0.01mm, 
or under subheading 7607.20.50, HTSUS, which provides for backed aluminum foil. 
Law and Analysis 

Classification under the HTSUS is made in accordance with the General Rules of Inter- 
pretation (GRIs). GRI 1 provides that the classification of goods shall be determined ac- 
cording to the terms of the headings of the tariff schedule and any relative Section or 
Chapter Notes. In the event that the goods cannot be classified solely on the basis of GRI 1, 
and if the headings and legal notes do not otherwise require, the remaining GRIs may then 
be applied. 

In understanding the language of the HTSUS, the Harmonized Commodity Description 
and Coding System Explanatory Notes (ENs) may be utilized. ENs, though not dispositive 
or legally binding, provide commentary on the scope of each heading of the HTSUS, and 
are the official interpretation of the Harmonized System at the international level. Cus- 
toms believes the ENs should always be consulted. See T.D. 89-80, 54 Fed. Reg. 35127, 
35128 (August 23, 1989) 

The HTSUS provisions under consideration are as follows: 

7607 Aluminum foil (whethei or not printed, or backed with paper, paper- 
board, plastics or similar backing materials) of a thickness (excluding 
any backing) not exceeding 0.2mm 

Not backed 
9607.11 Rolled but not further worked 
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76011.60 Of a thickness exceeding 0.01mm 


7607.20 Backed: 
7607.20.50 Other 


There is no dispute that the subject aluminum foil is described in heading 7607, HTSUS 
The issue here is whether or not the aluminum foil is “backed.” If the aluminum foil is 
backed, it is classified in subheading 7607.20.50, HTSUS. If the aluminum foil is not 
backed, it is classified in subheading 7607.11.60, HTSUS 

EN 76.07 does not provide any information with respect to what “backed” means in this 
context. However, it instructs that EN 74.10, which pertains to copper foil, apply, mutatis 
mutandis, to heading 7607. EN 74.10 provides in pertinent part as follows: “Other foil 

* is often backed with paper, paperboard, plastics or similar backing materials, either 
for convenience of handling or transport, or in order to facilitate subsequent treatment, 
etc.” 

In the current case, the plastic layer bonds the foil to the container and provides a barri- 
er between the foil and the contents of the container. You argue that the foil is backed with 
plastic to facilitate this bonding. 

The Random House Dictionary of the English Language (unabridged ed.; 1973) pro- 

vides the following definitions: “backing” is defined in pertinent part as follows:” 
3. That which forms the back or is placed at or attached to the back of anything to support, 
strengthen, or protect it *”: “backed” is defined in pertinent part as follows: “1. having 
a back, setting, or support (often used in combination) * * *”; “coating” is defined in perti- 
nent part as follows:” * * * 3. A layer of anything that covers a surface * * *.” 

In HQ 960276, dated August 1, 1997, we stated in pertinent part as follows: 
According to information obtained from the aluminum industry, the term “Backed 
foil” is defined as a “lamination composed of foil and a coherent substrate. The sub- 
strate or backing may be either self-adherent or bonded to the foil by means of an in- 
terposed adhesive. Paper, woven fabrics, cellophane, polyethylene film and the like 
are typical examples of such backings or substrates 


The common and commercial meaning of “backed” as outlined above shows that the 
material to be backed is strengthened, for reasons such as those given in the Explanatory 


Notes. The instant plastic layer facilitates the subsequent treatment of the foil by forming 
the link or adhesive between the foil and the plastic cup. Nonetheless, it does not strength- 
en the foil, in fact, it melts into the plastic cup. See HQ 965210, dated March 20, 2002, fora 
similar result 

After careful reconsideration of this matter, we have determined that the subject alumi- 
num foil is not backed. Therefore it is classified in subheading 7607.11.60, HTSUS, as 
“Aluminum foil (whether or not printed, or backed with paper, paperboard, plastics or sim- 
ilar backing materials) of a thickness (excluding any backing) not exceeding 0.2mm: Not 
backed: Of a thickness exceeding 0.01mm.’ 


Holding 
The subject merchandise is classifiable in subheading 7607.11.60, HTSUS, which pro- 
vides for, “Aluminum foil (whether or not printed, or backed with paper, paperboard, plas- 
tics or similar backing materials) of a thickness (excluding any backing) not exceeding 
0.2mm: Not backed: Of a thickness exceeding 0.01mm.” NY H87523 is affirmed 
MARVIN AMERNICK 
(for Myles B. Harmon, Acting Director, 
Commercial Rulings Division 
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[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY. 
U.S. CUSTOMS SERVICE, 
New York, NY, January 25, 2002 
CLA-2-76:RR:NC:1:118 H87523 

Category: Classification 

Tariff No. 7607.11.6000 
Mr. TIM MICHAELY 
ICS CUSTOMS SERVICE INC 
812 Thorndale Ave. 
Bensenville, IL 60106 


Re: The tariff classification of aluminum foil from France and Germany 


DEAR Mr. MICHAELY. 

In your letter dated January 15, 2002, on behalf of your client Vaw Flexible Packaging, 
you requested a tariff classification ruling. 

You have described the two samples that you have submitted as aluminum foil to be used 
as packaging. Sample #1, called top peel®, is to be used as a peelable closure for bottles and 
cups. It will be made in France. Sample #2, called Hermetalu®, is to be used as a lidding 
aluminum with a heat seal lacquer. It will be made in Germany. Each foil is rolled, then 
coated with plastic. The thickness will vary from .03 mm to .06 mm. The product comes in 
three layers with the outside-coated layer to be used for surface printing. The middle layer 
is for oxygen and U.V. protection, stiffness and strength. The inside layer is for heat sealing 
to different types of plastics, glass or metal 

The applicable subheading for the aluminum foils will be 7607.11.6000, Harmonized 
Tariff Schedule of the United States (HTS), which provides for aluminum foil (whether or 
not printed, or backed with paper, paperboard, plastics or similar backing materials) of a 
thickness (excluding any backing) not exceeding 0.2 mm: not backed: rolled but not fur- 
ther worked: ofa thickness not exceeding 0.15 mm: of athickness exceeding 0.01 mm. The 
rate of duty will be 5.3% ad valorem 

This ruling is being issued under the provisions of Part 177 of the Customs Regulations 
(19 C_ER. 177). 

A copy of the ruling or the control number indicated above should be provided with the 
entry documents filed at the time this merchandise is imported. If you have any questions 
regarding the ruling, contact National Import Specialist Kathy Campanelli at 
646-733-3021. 

ROBERT B. SWIERUPSKI 
Director, 
National Commodity Specialist Division 


| ATTACHMENT C] 
DEPARTMENT OF THE TREASURY 
US. CUSTOMS SERVICE, 
New York, NY, March 24, 1998 
CLA-2-76:RR:NC:1:118 C85578 
Category: Classification 
Tariff No. 7607.11.6000 
Mr. NED H. MARSHAK 
SHARRETTS, PALEY, CARTER & BLAUVELT, P.-C 
Sixty-seven Broad Street 
New York, NY 10004 
Re: The tariff classification of aluminum fin stock from Japan 
DEAR Mr. MARSHAK 
In your letter dated March 17, 1998, you requested a tariff classification ruling, on be- 
half of your client, Nissho Iwai American Corporation, NY, NY. 
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The subject merchandise is aluminum fin stock, item KS203, designed for use in heat 
exchangers for air conditioners. In its imported condition, the aluminum fin stock is 
0.14mm thick x 346 mm wide (0.0055” thick x 13.62” wide) in material lengths. This prod- 
uct’s surface is treated with a double layer pre-coating of a silicate film and a hydrophilic 
coating for the prevention of rust. After importation, the aluminum fin stock is cut to fit 
individual air conditioners 

The classification of merchandise under the Harmonized Tariff Schedule of the United 
States (HTS) is governed by the General Rules of Interpretation (GRI’S). GRI 1, HTS, 
states in part that “for legal purposes, classification shall be determined according to the 
terms of the headings and any relative section or chapter notes * * *”. This Rule applies to 
your product 

The applicable subheading for the aluminum fin stock imported in material lengths 
needing further processing, will be 7607.11.6000, HTS, which provides for aluminum foil 

whether or not printed, or backed with paper, paperboard, plastics or similar backing ma- 
terials) of a thickness ae any backing) not exceeding 0.2mm: not backed: rolled 
but not further worked: of a thickness not exceeding 0.15mm: of a thickness exceeding 
0.01mm. The duty rate will be 5.3% ad valorem 

Consideration was given to classifying this product under subheading 8415.90.80 or 
7607.19.60, HTS, as you have suggested. However, as the material is imported in material 
engths and the fact that the product is rolled but not further worked, your two classifica- 
tion suggestions are deemed inappropriate 

This ruling is being issued under the provisions of Section 177 of the Customs Regula- 

ions (19 C.ER. 177) 

\ copy of this ruling or the control number indicated above should be provided with the 

entry documents filed at the time this merchandise is imported. If you have any questions 


regarding the ruling, contact National Import Specialist Kathy Campanelli at 
212-466-5492 
ROBERT B. SWIERUPSKI, 
Director, 
National Commodity Specialist Division 


[ATTACHMENT D] 


DEPARTMENT OF THE TREASURY 
U.S. CusToMs SERVICE 
Washington, DC 
CLA-2 RR:CR:GC 965976 GOB 
Category: Classification 
Tariff No. 7607.19.60 
MICHAEL A. JOHNSON 
RODRIGUEZ O’ DONNELL Ross FUERST GONZALEZ & WILLIAMS 
20 North Wacker Drive 
Suite 1416 
Chi ago, IL 60606 


R 


Re: Revocation of HQ 965610; Aluminum Foil. 
> MR. JOHNSON 

Th iis letter is with respect to HQ 965610 issued to you on behalf of Vaw Flexible Packag- 
ing on September 20, 2002. HQ 965610 affirmed NY H87523 dated January 25, 2002, with 
respect to the merchandise the subject of HQ 965610 and this ruling. We have reviewed 
the classification in HQ 965610 and have determined that it is incorrect. This ruling sets 
forth the correct classification. 
Facts: 


In HQ 965610, the subject merchandise was described as follows 


The merchandise at issue is aluminum foil known as “top peel”® or “Aluthene”® 
Three types of Aluthene, Aluthene® 40 II E 133/6, Aluthene® FO II E 133/6 and 12 are 
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the subject of this reconsideration. The merchandise is used as a peelable closure or 
operculum (i.e., anon-permeable and sterilized lid or seal) for bottles and cups in the 
food packing industry. The product has two layers. The outer layer of Aluthene 40 IT E 
133/6 is formed of an aluminum foil with a thickness of 0.038mm. The outer layers of 
Aluthene® 50 II E 133/6 and 12 are made of an aluminum foil with a thickness of 
0.048mm. According to your submission, the foil has a second layer—“a co-extruded 
plastic sealing layer (a plastic film) laminated to one side, namely, the side which 
forms the inside of the packaging top for which the foil is used—the side which will 
face the food product being packaged.” The layer has a thickness of 0.030mm in all 
three products, and is used for heat sealing to different types of plastics, glass or met- 
al. 
In HQ 965610, we classified the subject aluminum foil in subheading 7607.11.60, 
HTSUS. We have reviewed that classification and have determined that it is incorrect 
This ruling sets forth the correct classification 


Issue: 
What is the classification under the HTSUS of the subject foil? 
Law and Analysis: 
Classification under the HTSUS is made in accordance with the General Rules of Inter- 


pretation (“GRI’s”). GRI 1 provides that the classification of goods shall be determined 
according to the terms of the headings of the tariff schedule and any relative Section or 
Chapter Notes. In the event that the goods cannot be classified solely on the basis of GRI 1, 
and if the headings and legal notes do not otherwise require, the remaining GRI’s may 
then be applied 
The Harmonized Commodity Description and Ceding System Explanatory Notes 
(“EN’s”) constitute the official interpretation of the Harmonized System at the interna- 
tional level. While neither legally binding nor dispositive, the EN’s provide acommentary 
on the scope of each heading of the HTSUS and are generally indicative of the proper inter- 
pretation of these headings. See T.D. 89-80 
The HTSUS provisions under consideration are as follows: 
7607 Aluminum foil (whether or not printed, or backed with paper, paper- 
board, plastics or similar backing materials) of a thickness (excluding 
any backing) not exceeding 0.2 mm: 
Not backed: 
7607.11 Rolled but not further worked: 
Of a thickness not exceeding 0.15 mm: 
7607.11.60 Of a thickness exceeding 0.01 mm 


7607.19 Other: 
Other 
7607.19.60 Other 

In HQ 965610, the crucial issue addressed was whether or not the aluminum foil was 
“backed.” We concluded that the aluminum foil was not “backed” and classified it in sub- 
heading 7607.11.60, HTSUS. The issue of whether the foil was “further worked” was not 
examined. See the language of subheading 7607.11, HTSUS. If the aluminum foil is “fur- 
ther worked,” it is not described in subheading 7607.11.60, HTSUS, and is described in 
subheading 7607.19.60, HTSUS. 

In Winter-Wolff Inc. v. United States, 22 CIT 70 (1998), in finding that certain laser- 
treated aluminum capacitor foil was classified in subheading 7607.19.60, HTSUS, the 
court held that “further worked” should be defined in accordance with its common, dictio- 
nary meaning for the purpose of subheading 7607.11, HTSUS. From two dictionaries, the 
court interpreted the common dictionary meaning of “further worked” to be as follows 

*** to subject an existing product to some process of development, treatment, o1 
manufacture to a greater degree or extent * * * to form, fashion or shape an existing prod- 
uct to a greater extent.” Jd. at 78 

In your letter of April 5, 2002, requesting reconsideration of NY H87523, you stated in 

pertinent part as follows: 


The product is not merely coated. It has a co-extruded plastic sealing layer (a plastic 
film) laminated to one side, namely, the side which will form the inside of the packag- 
ing top for which this foil is used—the side which will face the food product being 
packaged. It also has a printable lacquer coating on the outside surface * ’ 
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We now conclude that the work performed on the subject aluminum foil (i.e., coatings) 
constitutes a “further working” based upon the definitions in Winter-Wolff, supra, i.e., the 
original product of the aluminum foil was developed, treated or manufactured to a greater 
extent. Because the aluminum foil is further worked, it is classified in subheading 
7607.19.60, HTSUS, as: “Aluminum foil (whether or not printed, or backed with paper. 
paperboard, plastics or similar backing materials) of a thickness (excluding any backing) 
not exceeding 0.2 mm: Not backed: * Other: ’ Other: ** * Other” 

Holding: 

The subject aluminum foil is classified in subheading 7607.19.60, HTSUS, as: “Alumi- 
num foil (whether or not printed, or backed with paper, paperboard, plastics or similar 
backing materials) of a thickness (excluding any backing) not exceeding 0.2 mm: Not 
backed: * * * Other: Other: * * * Other.” 

Effect on Other Rulings: 
HQ 965610 is revoked 
MYLES B. HARMON, 
Acting Director, 
Commercial Rulings Division 


[ATTACHMENT E] 


DEPARTMENT OF THE TREASURY. 
U.S. Customs SERVICE 
Washington, DC 
CLA-2 RR:CR:GC 965999 GOB 
Category: Classification 
Tariff No. 7607.19.60 
TIM MICHAELY 
ICS CUSTOMS SERVICE IN« 
812 Thorndale Ave 
Bensenville, IL 60106 
Re: Revocation of NY H87523; Aluminum Foil 
DEAR MR. MICHAELY 
This letter is with respect to NY H87523 issued to you on behalf of Vaw Flexible Packag- 
ing on January 25, 2002. We have reviewed the classification in NY H87523 and have de- 
termined that it is incorrect. This ruling sets forth the correct classification 
Facts 


In NY H87523, the subject merchandise was described as follows: 


Sample #1, called top peel®, is to be used as a peelable closure for bottles and cups. It 
will be made in France. Sample #2, called Hermetalu®, is to be used asa liddingalumi- 
num with a heat seal lacquer. It will be made in Germany. Each foil is rolled, then 
coated with plastic. The thickness will vary from .03 mm to .06 mm. The product 
comes in three layers with the outside-coated layer to be used for surface printing 
The middle layer is for oxygen and U.V. protection, stiffness and strength. The inside 
layer is for heat sealing to different types of plastics, glass or metal 


In NY H87523, Customs classified both samples in subheading 7607.11.60, HTSUS. We 
have reviewed that classification and have determined that it is incorrect. This ruling sets 
forth the correct classification 
Issue 

What is the classification under the HTSUS of the subject aluminum foil? 

Law and Analysis: 

Classification under the HTSUS is made in accordance with the General Rules of Inter- 

pretation (“GRI’s”). GRI 1 provides that the classification of goods shall be determined 
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according to the terms of the headings of the tariff schedule and any relative Section or 
Chapter Notes. In the event that the goods cannot be classified solely on the basis of GRI 1, 
and if the headings and legal notes do not otherwise require, the remaining GRI’s may 
then be applied 

The Harmonized Commodity Description and Coding System Explanatory Notes 
(“EN’s”) constitute the official interpretation of the Harmonized System at the interna- 
tional level. While neither legally binding nor dispositive, the EN’s provide acommentary 
on the scope of each heading of the HTSUS and are generally indicative of the proper inter- 
pretation of these headings. See T.D. 89-80 

The HTSUS provisions under consideration are as follows: 


7607 Aluminum foil (whether or not printed, or backed with paper, paper- 


board, plastics or similar backing materials) of a thickness (excluding 
any backing) not exceeding 0.2 mm: 
Not backed 
7607.11 Rolled but not further worked: 
Of a thickness not exceeding 0.15 mm: 


7607.11.60 Of a thickness exceeding 0.01 mm 


Other 
Other: 
7607.19.60 Other 


In Winter-Wolff Inc. v. United States, 22 CIT 70 (1998), in finding that certain laser 
treated aluminum capacitor foil was classified in subheading 7607.19.60, HTSUS, the 
court held that “further worked” should be defined in accordance with its common, dictio 
nary meaning for the purpose of subheading 7607.11, HTSUS. From two dictionaries, the 
court interpreted the common dictionary meaning of “further worked” to be as follows 
‘ to subject an existing product to some process of development, treatment, or 
manufacture to a greater degree or extent ‘to form, fashion or shape an existing prod- 
uct to a greater extent.” Jd. at 78 

We now conclude that the work performed on the subject aluminum foil (i.e., coatings 
constitutes a “further working” based upon the definitions in Winter-Wolff, supra, i.e., the 


original product of the aluminum foil was developed, treated or manufactured to a greater 
extent. Because the aluminum foil is further worked, it 
7607.19, HTSUS, specifically in subheading 7607.19.60, HTSUS, as: “ 


is classified in subheading 


¢ 
g s: “Aluminum foil 
(whether or not printed, or backed with paper, paperboard, plastics or similar backing ma- 
terials) of a thickness (excluding any backing) not exceeding 0.2 mm: Not backed 
Other Other Other.” 


Holding 


The subject aluminum foil (both samples) is classified in subheading 7607.19.60, 
HTSUS, as: “Aluminum foil (whether or not printed, or backed with paper, paperboard, 
plastics or similar backing materials) ofa thickness (excluding any backing) not exceeding 
0.2 mm: Not backed Other Other Other.” 


Effect on Other Rulings: 
NY H87523 is revoked 
MYLES B. HARMON 


Acting Director, 
Commercial Rulings Division 
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[ATTACHMENT F] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC 
CLA-2 RR:CR:GC 966004 GOB 
Category: Classification 
Tariff No. 7607.19.60 
NED H. MARSHAK 
SHARRETTS, PALEY, CARTER & BLAUVELT, PC 
75 Broad Street, 26" Floor 
New York, NY 10004 


Re: Revocation of NY C85578; Aluminum Fin Stock 


DEAR Mr. MARSHAK 

This letter is with respect to NY C85578 issued to you on behalf of Nissho Iwai American 
Corporation on March 24, 1998. We have reviewed the classification in NY C85578 and 
have determined that it is incorrect. This ruling sets forth the correct classification. 


Facts: 
In NY C85578, the subject merchandise was described as follows: 


The subject merchandise is aluminum fin stock, item KS203, designed for use in heat 
exchangers for air conditioners. In its imported condition, the aluminum fin stock is 
0.14 mm thick x 346 mm wide (0.0055” thick x 13.62” wide) in material lengths. This 
product’s surface is treated with a double layer pre-coating of a silicate film and a hy- 
drophilic coating for the prevention of rust. After importation, the aluminum fin 
stock is cut to fit individual air conditioners 


HTSUS. We have reviewed that classification and have determined that it is incorrect 
This ruling sets forth the correct classification 


In NY C85578, Customs classified the subject merchandise in subheading 7607.11.60 


Issue: 
What is the classification under the HTSUS of the subject aluminum fin stock? 


Law and Analysis: 

Classification under the HTSUS is made in accordance with the General Rules of Inter- 
pretation (“GRI’s”). GRI 1 provides that the classification of goods shall be determined 
according to the terms of the headings of the tariff schedule and any relative Section or 
Chapter Notes. In the event that the goods cannot be classified solely on the basis of GRI 1, 
and if the headings and legal notes do not otherwise require, the remaining GRI’s may 
then be applied. 

The Harmonized Commodity Description and Coding System Explanatory Notes 
(“EN’s”) constitute the official interpretation of the Harmonized System at the interna- 
tional level. While neither legally binding nor dispositive, the EN’s provide acommentary 
on the scope of each heading of the HTSUS and are generally indicative of the proper inter- 
pretation of these headings. See T.D. 89-80. 

The HTSUS provisions under consideration are as follows: 


7607 Aluminum foil (whether or not printed, or backed with paper, paper- 
board, plastics or similar backing materials) of a thickness (excluding 
any backing) not exceeding 0.2 mm: 
Not backed: 


7607.11 Rolled but not further worked: 
Of a thickness not exceeding 0.15 mm: 
7607.11.60 Of a thickness exceeding 0.01 mm 
7607.19 Other: 
Other: 
7607.19.60 Other 
In Winter-Wolff Inc. v. United States, 22 CIT 70 (1998), in finding that certain laser- 
treated aluminum capacitor foil was classified in subheading 7607.19.60, HTSUS, the 
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court held that “further worked” should be defined in accordance with its common, dictio- 
nary meaning for the purpose of subheading 7607.11, HTSUS. From two dictionaries, the 
court interpreted the common dictionary meaning of “further worked” to be as follows 
“* * * to subject an existing product to some process of development, treatment, or 
manufacture to a greater degree or extent * * * to form, fashion or shape an existing prod- 
uct to a greater extent.” Id. at 78. 

We now conclude that the work performed on the subject aluminum fin stock (i.e., coat- 
ings) constitutes a “further working” based upon the definitions in Winter-Wolff, supra, 
i.e., the original product was developed, treated or manufactured to a greater extent. Be- 
cause the aluminum fin stock is further worked, it is classified in subheading 7607.19, 
HTSUS, specifically in subheading 7607.19.60, HTSUS, as: “Aluminum foil (whether or 
not printed, or backed with paper, paperboard, plastics or similar backing materials) of a 
thickness (excluding any backing) not exceeding 0.2 mm: Not backed: * * * Other: * 
Other: * * * Other.” 


Holding: 

The subject aluminum fin stock is classified in subheading 7607.19.60, HTSUS, as: 
“Aluminum foil (whether or not printed, or backed with paper, paperboard, plastics or sim- 
ilar backing materials) of a thickness (excluding any backing) not exceeding 0.2 mm: Not 
backed: * * * Other: * * * Other: * Other.” 


Effect on Other Rulings: 
NY C85578 is revoked. 
MYLEs B. HARMON, 
Acting Director, 
Commercial Rulings Division 
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(Ship Op. 02-126) 


MARK YUAN-SHENG CHANG, PLAINTIFF v. 
U.S. SECRETARY OF THE TREASURY, DEFENDANT 


Court No. 02-00261 
[Denial of customs broker’s license sustained. } 
(Dated October 24, 2002) 


Mark Yuan-Sheng Chang, pro se. 

Robert D. McCallum, Jr., Assistant Attorney General, David M. Cohen, Director, Com- 
mercial Litigation Branch, Civil Division, United States Department of Justice (John J 
Mahon and Arthur J. Gribbin), for defendant 


OPINION 


RESTANI, Judge: This matter is before the court on defendant’s motion 
for judgment upon the administrative record pursuant to USCIT Rule 
56.1(a). Plaintiff Mark Yuan-Sheng Chang challenges the decision of the 
Deputy Assistant Secretary of the Department of Treasury (“Trea- 
sury”) affirming the United States Customs Service’s (“Customs”) de- 
nial of his application for a customs broker’s license.! 


JURISDICTION AND STANDARD OF REVIEW 

Pursuant to 28 U.S.C. § 1581(g)(1) (2000), the court has exclusive 
jurisdiction to review the denial of a customs broker’s license. See 
O’Quinn v. United States, 100 F. Supp. 2d 1136, 1137 (Ct. Int’! Trade 
2000). Findings of fact by the Secretary of the Treasury supporting a 
customs broker’s license denial are conclusive unless they are not sup- 
ported by substantial evidence. 19 U.S.C. § 1641(e)(3) (2000); see also 
Bell v. United States, 17 CIT 1220, 1223-25, 839 F Supp. 874, 877-79 


Sado ; : : 

* The Secretary of the Treasury is authorized to decide appeals of a customs broker’s license denial by Customs. The 
Secretary of the Treasury (“Secretary”) has delegated this authority to the Deputy Assistant Secretary. See Rudloff t 
United States, 19 CIT 1245, 1246 n.2 (1995), aff'd, 108 F3d 1392 (Fed. Cir. 1997) 

Sa : : 

“ The statute provides that under certain conditions additional evidence may be received by the court for further fact 
finding by the Secretary. See 19 U.S.C. § 1641(e)(4). This provision is not applicable here 


89 
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(1993).? The decision of the Assistant Secretary to deny a broker’s li- 

cense based upon those facts will be upheld unless arbitrary and capri- 

cious. See O’Quinn, 100 F. Supp. 2d at 1138 (reviewing a Treasury 

decision to deny a broker’s license under the arbitrary and capricious 

standard as provided in the Administrative Procedures Act). 
BACKGROUND 

Plaintiff Mark Yuang-Sheng Chang applied for a customs broker’s li- 
cense (“license”) on March 1, 2000. In order to obtain a license, an appli- 
cant must, among other things, pass both a written examination and 
background investigation. See 19 C.FR. § 111.13 (examination); 19 
C.ER. § 111.14(d) (investigation). On April 3, 2000, Mr. Chang sat for 
and passed the written broker’s examination. Customs then proceeded 
to investigate Mr. Chang’s qualifications, integrity, character, and repu- 
tation as required by 19 C.FR. § 111.14(d). In the course of its investiga- 
tion, Customs determined that Mr. Chang had been involved in the 
mis-classification of goods in order to obtain a lower rate of duty. The 
discovery came about as a result of an unrelated investigation of two 
shoe importing companies. 

Mr. Chang was employed as an entry writer at United Customhouse 
Brokers, Inc. (“UCB”), a Customs Broker. UCB was the designated bro- 
ker for Peter’s Shoes, an importer of athletic shoes. Customs investi- 
gated the mis-classification of a certain style of athletic shoe previously 
imported by Peter’s Shoes. Customs determined that Peter’s Shoes had 
mis-classified a particular style of shoe, along with several others, as 
made of leather when they were actually made of plastic in order to ob- 
tain a lower duty rate.* Mr. Chang prepared the entries on behalf of Pe- 
ter’s Shoes. As a result of the mis-classification, Customs issued a 
Custom Form 29 (“CF29”) notifying Peter’s Shoes of the proper classifi- 
cation and requesting that Peter’s Shoes submit the correct duty owed. 

Shortly thereafter, the owner of Peter’s Shoes, Peter Zanag, and his 
wife formed a new importing company, Jenny Footwear,’ to import 
those shoes that were the subject of the CF29’s issued to Peter’s Shoes.® 
The entries filed by Jenny Footwear on these shoes continued to classify 
the shoes as made of leather and to claim the lower duty rate of 8.5%. 
UCB was again the designated broker for Jenny Footwear and the en- 
tries were prepared by Mr. Chang.® 

At a May 9, 2000 meeting held to investigate the entries, Mr. Chang 
was asked by a Customs Import Specialist Team Leader, Rene LaRue, 
why, after receiving the CF29’s for Peter’s Shoes, he had continued to 
mis-classify the same merchandise. Mr. Chang responded that Zanag 
had told him that the shoes were leather. In addition, Mr. Chang com- 


3 At the time of the investigation, leather shoes carried a duty rate of 8.5% whereas plastic shoes carried a duty rate of 
48% or 90 cents per pair plus 37.5% depending on the value of the shoe 


4 The mailing address for Jenny Footwear was listed as Zanag’s home address 


° Customs determined that the shoes were from the same supplier, and the merchandise, invoice and price were iden 
tical to those previously imported by Peter’s Shoes. The only difference, according to Customs, was that the stvle num 
ber listed on the invoice had been changed from “918” to “951.” Neither shoe was actually labeled with a stvle number 
© Mr. Chang no longer works for UCB 
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mented that he was sympathetic towards Zanag because he had recently 
been robbed and was generally having a difficult time. Mr. Chang ac- 
knowledged that he was aware that Jenny Footwear and Peter’s Shoes 
were related companies. Mr. Chang stated that he regretted disregard- 
ing the CF29’s. On August 11, 2000, the Customs agent assigned to Mr. 
Chang’s background check for the license again asked why he had disre- 
garded the CF29’s. Mr. Chang altered his response somewhat and stated 
that he did not fully understand some of the classification descriptions. 

On September 11, 2000, Customs issued “Report of Investigation No. 
LA10CHO00LA0041.” Based on the findings in the report, the Assistant 
Port Director for U.S. Customs Service Trade Operations recommended 
that Mr. Chang’s application be denied in accordance with 19 C.ER. 
§§ 111.16(b)(1), (3) and (6),’ for aiding and abetting an importer in the 
evasion of Customs duties, and assisting the importer in changing his 
identity to achieve this evasion. On January 19, 2001, the Assistant 
Commissioner, U.S. Customs Service, Office of Field Operations, noti- 
fied Mr. Chang by letter that his application for a customs broker’s li- 
cense had been denied. 

Pursuant to 19 C.FR. § 111.17(a), Mr. Chang appealed the denial of 
his application by letter dated February 20, 2001. Mr. Chang argued that 
he had never dealt with a CF29 before, that he had relied on information 
provided by Peter’s Shoes, and that his conduct was not intentional. Mr. 
Chang later presented an oral appeal by telephone to the Customs Ser- 
vice’s Broker Licensing Review Board. Mr. Chang’s appeal was denied. 

Pursuant to 19 C.FR. § 111.17(b), Mr. Chang appealed Custom’s de- 
nial of his application by letter to the U.S. Department ofthe Treasury. A 
Treasury memorandum reviewing Chang’s appeal noted, among other 
things, that he had failed to directly address his admission that he disre- 
garded the CF29’s. The memorandum also noted that the potential loss 
of revenue for these erroneous entries was at least $186,653.00 and that 
such conduct would be cause for suspension or revocation of a broker’s 
license under 19 C.FR. § 111.53. The memorandum recommended that 
the denial be upheld. On January 28, 2002, the Acting Deputy Assistant 
Secretary of the Department of Treasury, Timothy E. Skud, denied Mr. 
Chang’s appeal by letter. This appeal followed. 

As before, Mr. Chang challenges the denial of his application for a cus- 
toms broker’s license and, presumably, the subsequent decisions by 
Customs and Treasury affirming the denial. The Government argues 
that Customs properly denied Mr. Chang’s application on the grounds 
specified in 19 C.FR. §§ 111.16(b)(1), (3), and (6). 


‘§ 111.16 provides, in relevant part 


(b) Grounds for denial. The grounds sufficient to justify denial of an application for a license include, but need 
not be limited to 


(1) Any cause which would justify suspension or revocation of the license of a broker under the provisions of 


§ 111.53; 
3) A failure to establish the business integrity and good character of the applicant; 


(6) Areputation imputing to the applicant criminal, dishonest, or unethical conduct, or a record of that con 
duct 
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DISCUSSION 


Pursuant to 19 U.S.C. § 1641(b) (2000), no person may act as a cus- 
toms broker without a license granted by the Secretary of Treasury. Sec- 
tion 1641(f) provides the Secretary with the authority to “prescribe such 
rules and regulations relating to the customs business of customs bro- 
kers * * * including rules and regulations governing the licensing of 
* * * customs brokers * * *.” 19 C.ER. § 111.16(b) sets out six specific, 
though not exclusive, grounds for the denial of a license application. 
“Customs regulations reasonably permit denial of broker’s licenses to 
otherwise qualified persons based on, inter alia, lack of business integri- 
ty, engaging in unfair commercial practices, or having a reputation for 
dishonest or unethical conduct.” Portal v. United States, 20 CIT 617, 618 
(1996). This is consistent with the purpose of the broader statutory 
scheme regulating brokers as contained in 19 U.S.C. § 1641. See United 
States v. Federal Ins. Co., 805 F.2d 1012, 1018 (Fed. Cir. 1986) (quoting S. 
Rep. No. 1170, 74th Cong., 1st Sess. 3 (1935)) (“[T]he corrupt practices 
of a few [brokers], unhampered by adequate statutory provisions for su- 
pervision, have proved a grave menace to importers and customs reve- 
nues alike. The present amendments are designed to remedy this 
situation.”). “The entire Customs entry system depends on brokers’ 
honesty.” Portal, 20 CIT at 618. 

After reviewing the evidence, the Secretary concluded that Mr. Chang 
actively participated in the mis-classification of merchandise. The Sec- 
retary denied Mr. Chang’s application on grounds that his conduct indi- 
cated a lack of business integrity and good character, and was dishonest 
and unethical. Mr. Chang argues that he acted on information provided 
by the importer and did not fully understand the meaning of the CF29’s 
and, therefore, did not intentionally mis-classify the shoes. Mr. Chang 
does not, however, dispute that he prepared the entries or that he was 
aware that the two shoe companies were related. Mr. Chang was, at 
minimum, on notice that the entries of similar shoes of the same materi- 
al imported by essentially the same company should be classified consis- 
tently. Mr. Chang’s repeated mis-classification in the face of that notice 
raises serious questions. Furthermore, Mr. Chang provided investiga- 
tors incomplete and inconsistent explanations of the mis-classification. 

“Under the applicable substantial evidence standard of review, the 
agency rather than the reviewing court weighs the evidence and deter- 
mines its credibility.” Novosteel SA v. United States, 128 F. Supp. 2d 720, 
730 (Ct. Int’] Trade 2001) (discussing the substantial evidence standard 
in the context of a challenge to the scope of antidumping and counter- 
vailing duty orders); see also Timken Co. v. United States, 12 CIT 955, 
962, 699 F. Supp. 300, 306 (1988), aff'd, 894 F.2d 385 (Fed. Cir. 1990) (“It 
is not within the court’s domain either to weigh the adequate quality or 
quantity of the evidence for sufficiency or to reject a finding on grounds 
of a differing interpretation of the record.”). While it is possible that Mr. 
Chang did not intentionally mis-classify the shoes, the court finds that 
the evidence presented substantially supports the conclusion that Mr. 
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Chang was actively involved in the mis-classification of merchandise to 
obtain a lower duty rate. “[T]he possibility of drawing two inconsistent 
conclusions from the evidence does not prevent an administrative 
agency’s finding from being supported by substantial evidence.” Conso- 
lo v. Federal Maritime Comm’n, 383 U.S. 607, 620 (1966). Asa result, the 
court finds that the agency’s determination that Chang actively partici- 
pated in the misclassification of goods was supported by substantial evi- 
dence. The court further finds that the agency decision to deny Chang a 
broker license because of that mis-classification was not arbitrary and 
capricious and, therefore, is sustained. 


CONCLUSION 
For the foregoing reasons, the court finds that the decision of the Dep- 
uty Assistant Secretary of the Treasury to deny Mr. Chang’s application 
was based upon substantial evidence and that sufficient grounds for de- 
nial of the customs broker’s license existed under 19 C.FR. § 111.16(b). 
Defendant’s motion for summary judgment is granted. 


(Slip Op. 02-127) 

FORD MoToR Co., PLAINTIFF v. UNITED STATES, DEFENDANT 
Court No. 92-03-00164 
Dated October 18, 2002) 


ORDER 


CARMAN, Chief Judge: On April 12, 2002, the United States Court of 
Appeals for the Federal Circuti reversed this Court’s August 21, 2000 
decision in the captioned case and remanded the case to this Court for 
entry of judgment in favor of Plaintiff, Ford Motor Company. See Ford 
Motor Co. v. United States, 286 F.3d 1335 (Fed. Cir. 2002). On August 7, 
2002, the Federal Circuit denied the government’s Petition for Rehear- 
ing and Suggestion for Rehearing En Banc. On August 14, 2002, the 
Federal Circuit issued its mandate ordering that the case is reversed and 
remanded. 

In consideration thereof, it is hereby, 

ORDERED that Judgment be, and hereby is, entered in favor of Plain- 
tiff, Ford Motor Company; and it is further 

ORDERED that the entries covered by this action, listed in Annex A 
hereto, be deemed liquidated by operation of law “as entered,” under 19 
U.S.C. § 1504(a) (1982); and it is further 

ORDERED that Customs reliquidate the entries covered by this action 
in accordance with this Order and refund to Ford Motor Company the 
excess duties assessed together with interest from the date of deposit of 
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estimated duties to the date of reliquidation, pursuant to 19 U.S.C. 
§ 1505(c). 
So ordered. 


ANNEX A 


Entry Number Entry Date 
86-—100089-6 12/30/1985 
86-100084-1 01/02/1986 
86-—100085-4 01/03/1986 
86-100086-7 01/07/1986 
86-—100087-0 01/10/1986 
86-—100088-3 01/13/1986 
86-—100090-6 01/09/1986 
86-100091-9 01/17/1986 
86-100092-2 01/24/1986 
86-100093-5 01/31/1986 
86-100127-7 02/07/1986 


(Slip Op. 02-128) 


G&R PRODUCE CoO., ET AL., PLAINTIFFS v. 
UNITED STATES OF AMERICA, DEFENDANT 


Consolidated Court No. 96-11-02569 
[Plaintiffs’ Motion to Enter Judgment Pursuant to Test Case Findings is DENIED. |] 
(Decided October 24, 2002) 


Givens and Associates, PLLC (Robert T. Givens, Scott L. Johnston), for Plaintiffs 

David W. Ogden, Assistant Attorney General; Joseph I. Liebman, Attorney in Charge, 
International Trade Field Office, Commercial Litigation Branch, Civil Division, Depart- 
ment of Justice, Amy M. Rubin, Trial Attorney; Beth C. Brotman, Office of the Assistant 
Chief Counsel, International Trade Litigation, United States Customs Service, of counsel, 
for Defendant. 


OPINION 
| 
PRELIMINARY STATEMENT 


WALLACH, Judge: This consolidated group of cases comes before the 
court following the refusal by the United States Customs Service (“Cus- 
toms” or the “Government”) to stipulate judgment in each individual 
matter, pursuant to the court’s holding in Black & White Vegetable Co. v. 
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United States, 125 F. Supp. 2d 531 (CIT 2000). Familiarity with the 
court’s decision in Black & White is presumed. ! 

As the current consolidated cases were originally suspended under 
Black & White, a brief summary of that case adequately describes their 
posture. In Black & White, plaintiff challenged Customs’ refusal to re- 
liquidate certain imported shipments of “Persian limes.” The limes 
were erroneously entered by the plaintiff's importer, under 0805.30.40 
of the Harmonized Tariff Schedule of the United States (“HTSUS”), 
which referred to “[L]limes (Citrus Aurantifolia),” eo nomine, at a duty 
rate of 2.2 cents per kilogram during 1993 and 1.9 cents per kilogram 
during 1994.2 Customs subsequently classified and liquidated the limes 
under this subheading and imposed duties accordingly. However, limes 
of the citrus latifolia variety, should have been entered under the sub- 
heading 0805.90.00, HTSUS, at a duty rate of .9 percent ad valorem in 
1993 and duty free in 1994.° 

Following Customs’ denial of the plaintiff's earlier filed protest, the 
plaintiff moved for summary judgment, claiming that reliquidation was 
required under 19 U.S.C. § 1520(c) (1988) due to the mistaken classifica- 
tion of the limes by its import broker and Customs.‘ Plaintiff claimed 
that Customs and its import broker were mistaken regarding the proper 
botanical designation for the limes and that mistake resulted in the mis- 
classification. Customs admitted that its import specialists were also 
mistaken about the botanical name of the limes, but contended that the 
mistake was one of law, barring reliquidation under 19 U.S.C. § 1520(c). 
Black & White, 125 F. Supp. 2d at 534. 

Plaintiff was granted summary judgment because the proper taxo- 
nomical classification of an imported botanical item is a question of fact 
and not part of the legal analysis for classification purposes. Although a 
mistake of fact had been committed with regard to the proper botanical 
classification by both the importer and Customs, the source of the mis- 
take was irrelevant, provided that such mistake resulted in the erro- 
neous Classification. Id 


1 The current cases were former 1 
CIT 2000), pursuant to USCIT R. 84, anc 
date Plaintiffs’ entries in accordance with B/ 
that due to unique factual circumstances of each case, the be disposed of under B 
In response, Plaintiffs, G & R Produce Company, I. Kunik Comps tio Produce Co., McAllen Fruit 


Robert Ruiz, Inc., London Fruit, Inc., G-M Sales Co., Inc., Val-Verde Vegetable Co., Inc, Fronter 


oduce, Inc., Trevin 
International, Inc., and Limeco, Inc. have filed eleven separate but virtually identical Mot Enter Judgment Pur 
suant to the Test Case Findings. Plaintiffs ask the court to dispose 1 g e. See Plain 
tiffs’ Motion to Enter Judgment Pursuant to Test Case Fin aintiff he were consolidated 
for judicial economy and these motions will be treated as « igle motion for summary judgment to reflect the con 
dation 


oli 


2 Subheading, 0805, HTSUS provided for 
0805 Citrus fruit, fresh or dried 
0805.30 Lemons (Citrus limon, Cit? 
0805.30.40 Limes 
3 Subheading 0805.90.00, HTSUS, provided for 
0805 Citrus fruit, fresh or dried 
0805.90.00 Other, including kumquats, citrons and bergamot 
4 Alicitations to 19 U.S.C. § 1520 in this opinion are to the 1988 version of the United States Code, which was in effect 
during the period of time relevant to this case. The statutory language of 19 U.S.C. § 1520 has since changed 
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In this case, under this motion, Customs has provided depositions, 
documentation, and statements to support its argument that the court’s 
findings in Black & White are not necessarily here applicable. That evi- 
dence suggests Customs import specialists may have misclassified the 
subject limes due to a misapprehension of the applicable tariff provision 
and not a misunderstanding of the correct botanical classification. Sec- 
tion 1520(c) requires only that a mistake of fact by either party result in 
the erroneous classification of the subject goods; Customs’ submitted 
evidence precludes the court from granting summary judgment in favor 
of the Plaintiffs or the Defendant.° As it will be discussed at length be- 
low, there remains a genuine issue of material fact as to whether the 
Customs import specialists’ mistake was factual or legal in nature. Ac- 
cordingly, the case cannot be properly resolved by summary judgment 
based upon the evidence presented. 


II 
STANDARD OF REVIEW 

Summary judgment is appropriate when “the pleadings, depositions, 
answers to interrogatories, and admissions on file, together with the af- 
fidavits, if any, show that there is no genuine issue as to any material fact 
and that the moving party is entitled to a judgment as a matter of law.” 
USCIT R. 56(c). “This may be done by producing evidence showing the 
lack of any genuine issue of material fact or, where the non-moving 
party bears the burden of proof at trial, by demonstrating that the non- 
movant has failed to make a sufficient showing to establish the existence 
of an element essential to its case.” Black & White, 125 F Supp 2d at 536 
(citing Avia Group Int'l, Inc. v. L.A. Gear Cal., Inc., 853 F.2d 1557, 1560 
(Fed. Cir. 1988); Celotex Corp. v. Catrett, 477 U.S. 317, 324-325, 106 S. 
Ct. 2548, 91 L. Ed. 2d 265 (1986)). 

In determining if a party has met its burden the court does not “weigh 
the evidence and determine the truth of the matter,” but rather the 
court determines “whether there is a genuine issue for trial.” Anderson 
v. Liberty Lobby, Inc., 477 U.S. 242, 249, 1068. Ct. 2505, 91 L. Ed. 2d 202 
(1986). The court views all evidence in the light most favorable to the 
non-moving party, drawing inferences in the nonmovant’s favor. United 
States v. Diebold, Inc., 369 U.S. 654, 655, 82 S. Ct. 993, 8 L. Ed. 2d 176 
(1962). 

II 
ARGUMENTS 
A. PLAINTIFFS ARGUE THAT CUSTOMS IS REQUIRED TO 
STIPULATE JUDGMENT ACCORDING TO THE HOLDING IN BLACK & WHITE 


Plaintiffs assert that a remedial mistake of fact has been committed, 
that it is irrelevant to the court’s analysis who committed the mistake, 


° Although the Defendant did not file a cross-motion for summary judgment, Defendant notes that the court may sua 
sponte grant judgment in favor of the non-noving party. Defendant’s Supplemental Opposition to Plaintiff's Summary 
Judgment Motion at 3 (citing Celotex Corp. v. Catrett, 477 U.S. 317, 326, 106 S. Ct. 2548, 91 L. Ed. 2d 265 (1986); Peg 
Bandage, Inc. v. United States, 17 CIT 1337 (1993); Nat'l Presto Indus., Inc. v. West Bend Co., 76 F.3d 1185, 1188 (Fed 
Cir. 1996)) 





U.S. COURT OF INTERNATIONAL TRADE 


and that this case is properly disposed of by the holding in Black & 
White. In its Motion for Summary Judgment (the same language is 
employed in each of the original eleven motions), Plaintiffs assert that, 
“[t]he Court’s finding of mistake of fact on Customs part in this regard 
extends to the instant case by reason of the identical circumstances * * * 
which it shares with Black & White.” Plaintiffs’ Motion to Enter Judg- 
ment Pursuant to Test Case Findings (“Plaintiffs’ Motion”) at 2. 

Plaintiffs also maintain that Customs must stipulate judgment on the 
consolidated cases due to the doctrine of collateral estoppel. Plaintiffs 
claim that the current issues were litigated fully in Black & White and 
that Customs had a full and fair chance to defend its position in that 
case. 


B. DEFENDANT ARGUES THAT CUSTOMS IS PERMITTED TO 
DIFFERENTIATE THE CONSOLIDATED CASES FROM BLACK & WHITE 
Following the entry of judgment in Black & White, the government 
claims that it reviewed each of the eleven cases suspended under Black 
& White in order to determine whether there was any reason not to stip- 
ulate judgment. The Government says that: 


In reviewing the entry papers in those cases, it became apparent 
that the facts underlying these other cases were not the same as 
those found by the Court in Black & White. Specifically, while the 
correct botanical name for the limes in issue did not appear on the 
documentation for the entries in issue in Black & White, there are 
many instances in which entry documentation relating to (former- 
ly) suspended cases sets forth the correct botanical name for the 
Persian limes. The existence of these documents indicates that the 
importers and/or their brokers knew the botanical name for Per- 
sian limes at the time of entry. 


Defendant’s Opposition to Plaintiff's Motion to Enter Judgment Pur- 
suant to Test Case Findings (“Defendant’s Opp.”) at 7. 

Customs refuses to stipulate judgment based on the assertion that the 
mistakes committed by Plaintiffs’ brokers and Customs’ import special- 
ists were legal and not factual in nature. As such, Customs claims that 
relief under §1520(c) cannot lie. Customs bases its assertions on its re- 
review of the “entry papers from those cases combined with a re-review 
of the plaintiffs’ discovery responses in Black & White.” Id. at 11. Ac- 
cording to Customs, these documents “strongly suggest[] that the limes 
in issue in these cases were not misclassified because anyone was mis- 
taken as to the correct botanical name of the imported limes, but rather 
because everyone involved mistakenly assumed that all limes were clas- 
sifiable in the only tariff provision that expressly contained the term 
‘limes,’ i.e., subheading 0805.30.40, HTSUS.” Id. 
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IV 
ANALYSIS 


A. COLLATERAL ESTOPPEL DOES NOT AUTOMATICALLY BAR A 
PARTY FROM LITIGATING SUSPENDED CASES 

The authority for test case/suspension procedure is found in USCIT 
R. 84. Under Rule 84(b), “an action may become a test case “by order of 
the court upon a motion for test case designation made after issue is 
joined.’” Gennerra Sportswear, Inc. v. United States, 16 CIT 313, 314 
(1992). In addition, “[a!n action may be suspended under a test case if 
the action involves a significant issue of fact or question of law which is 
the same as a significant issue of fact or question of law involved in the 
test case.” USCIT R. 84(d). 

The criteria and nature of test and suspended cases as articulated in 
Gennerra Sportswear, provides that: 


For actions involving a common question of law or fact, the test 
case/suspension procedure is an available alternative to procedures 
permitting consolidation of actions under USCIT R. 42(a). Both 
consolidation and the test case/suspension procedures serve to 
achieve economies of time, effort and expense, and to promote uni- 
formity of decisions * * * /TJhe test case and the suspended actions 
maintain their separate identities. The result is that the final deci- 
sion in the test case is not necessarily legally binding on the sus- 
pended actions. 


16 CIT at 314 (emphasis added). 

Customs is attempting to differentiate the suspended cases and the 
test case based on the knowledge of the import brokers and the Customs 
import specialists at the time of entry, a factual inquiry. No authority 
was cited for the proposition that a test case holding collaterally estops 
either party from litigating facts differing from the test case.° 

Collateral estoppel, which may preclude a party from relitigating an 
issue resolved in a prior case, does not foreclose a party from litigating 
the existence of different facts. Moreover, collateral estoppel precludes 
relitigation of only those issues actually litigated in the prior action, but 
not those issues which might have been litigated. Nichols & Co., Inc. v. 
United States, 447 F. Supp 455, 459 (Cust. Ct. 1978), aff'd, 66 CCPA 28, 
586 F.2d 826 (1978). A party is collaterally estopped from litigating an 
issue when: 

(1) the issue presented is identical to one adjudicated in a prior 
case; (2) the issue was raised and “actually litigated” in that prior 
case; (3) the previous determination of that issue was “necessary” 
to the judgment rendered in the prior case; and (4) the party pre- 
cluded was “fully represented” in the prior action. 


6 The Plaintiffs had originally argued that Customs is bound because Black & White is a test case, and that the court 
should enter judgment in their favor and find the Government estopped by the court’s decision in Black & White. Plain 
tiffs’ Motion at 2. Plaintiffs cited no authority for this proposition and conceded during oral argument that the court 
was not bound by collateral estoppel to find for the plaintiff because of the decision in the prior test case 
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Elkem Metals Co. v. United States, 135 F Supp. 2d 1324, 1333 (CIT 2001) 
(quoting Thomas v. Gen. Servs. Admin., 794 F.2d 661, 664 (Fed. Cir. 
1986). 

In an analogous situation, collateral estoppel has been held inapplica- 
ble in classification cases. See Nichols, 447 F. Supp at 460 (citing United 
States v. Stone & Downer Co., 274 U.S. 225, 236, 47S. Ct. 616, 71 L. Ed. 
1013 (1927)). In Stone, the Supreme Court held that the decision by the 
Court of Customs Appeals on a classification issue was “not determina- 
tive” on a subsequent importation “of the same type of merchandise, by 
the same importer, even though the issues were the same.” Jd. The 
Court in Stone stated that, “there are constant differences as to proper 
classifications of similar importations. The evidence which may be pre- 
sented in one case may be much varied in the next.” 274 US. at 236. 

Customs consented to a motion to designate Black & White as a test 
case, based on its understanding at the time that the legal issues be- 
tween the cases appeared identical; the facts, however, were never stipu- 
lated as identical. Whether the Customs import specialists knew the 
proper botanical classification of the limes is the factual heart of this 
case. Customs is properly afforded the opportunity to litigate those facts 
for purposes of distinguishing the current consolidated cases from Black 
& White. 


B. A MISTAKE OF FACT UNDER § 1520(c) CAN BE THAT OF 
EITHER THE IMPORTER OR CUSTOMS 
1. RELIQUIDATION UNDER § 1520(c) 

An importer may protest the classification of merchandise when the 
importer believes Customs has misinterpreted the applicable law and 
improperly classified the importer’s merchandise. 19 U.S.C. § 1514 
(1988)’; see also Boast, Inc. v. United States, 17 CIT 114, 116 (1993). Un- 
less a protest is filed within ninety days of notice of liquidation, decisions 
regarding tariff treatment of merchandise are “final and conclusive 
upon all persons.” 19 U.S.C. § 1514(a), (c)(2). 

However, 19 U.S.C. § 1520(c)(1) expands the time for relief by allow- 
ing reliquidation of imported merchandise to correct clerical errors, 
mistakes of fact, or other inadvertencies not amounting to errors of law, 
if they are brought to the attention of the appropriate Customs officer 
within one year of the date of liquidation. Section 1520(c)(1) is not, how- 
ever, a broad remedy for all decisions that are adverse to the importer, 
but rather “the statute offers ‘limited relief in the situations defined 
therein.’” PPG Indus., Inc. v. United States, 7 CIT 118, 123 (1984) (cita- 
tion omitted). Section 1520(c)(1) provides in relevant part: 


(c) Reliquidation of entry 

Notwithstanding a valid protest was not filed, the appropriate 
customs officer may, in accordance with regulations prescribed by 
the Secretary, reliquidate an entry to correct— 


‘ All citations to 19 U.S.C. § 1514 in this opinion are to the 1988 version of the United States Code, which was in effect 


during the period of time relevant to this case. The statutory language of 19 U.S.C. § 1514 has since changed 
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(1) a clerical error, mistake of fact, or other inadvertence not 
amounting to an error in the construction of a law, adverse to 
the importer and manifest from the record or established by doc- 
umentary evidence, in any entry, liquidation, or other customs 
transaction, when the error, mistake, or inadvertence is 
brought to the attention of the appropriate customs officer 
within one year after the date of liquidation or exaction. 


19 U.S.C. § 1520(c)(1) (emphasis added). 

Case law interpreting the statute emphasizes that “[slection 
1520(c)(1) does not afford a second bite at the apple to importers who fail 
to challenge Customs’ decision within the 90-day period set forth in 
§ 1514 ***, [U]nder no circumstances may the provisions of 
§ 1520(c)(1) be employed to excuse the failure to satisfy the require- 
ments of § 1514.” ITT Corp. v. United States, 24 F.3d 1384, 1387 n.4 
(Fed. Cir. 1994). See also Boast, Inc., 17 CIT at 116 (stating that 
§ 1520(c)(1) “is ‘not an alternative to the normal liquidation-protest 
method of obtaining review’ [under § 1514], but rather affords ‘limited 
relief’ where an unnoticed or unintentional error has been committed.”) 
(quoting Computime, Inc. v. United States, 9 CIT 553, 556, 622 F. Supp. 
1083, 1085 (1985) (further quotation and citations omitted)). 

2. THE MISTAKE OF FACT REQUIRED UNDER § 1520(c) 
NEED Not BE THAT OF BOTH PARTIES 

In addition to finding that the plaintiff in Black & White had satisfac- 
torily demonstrated that a factual mistake occurred, the court empha- 
sized that a plaintiff seeking recovery under § 1520(c) need only 


demonstrate that either the importer or Customs was factually mistak- 
en and that such mistake resulted in the erroneous classification. Black 
& White does not stand for the proposition that only a mistake of fact on 
the part of the importer or its broker can satisfy § 1520(c). See Black & 
White, 125 F Supp. 2d at 540-43. Indeed, § 1520(c) is silent as to which 
party must make the mistake of fact, and in Black & White the court em- 
phasized that point: 


In interpreting the definition of “mistake of fact” under § 1520(c), 
the Chrysler court stated that it “does not require a plaintiff to dem- 
onstrate evidence of the underlying cause or reason for its mistake 
of fact, and case law does not appear to support of [sic] such a re- 
quirement.” * * * Hence the Plaintiff need only demonstrate “that 
either the importer or Customs had a mistaken belief as to the cor- 
rect state of facts.” 


125 F Supp. 2d at 543 (quoting Chrysler Corp. v. United States, 87 F. 
Supp. 2d 1339, 1352 (CIT 2000)) (emphasis added). 

Relief is unavailable under § 1520(c) where the mistake that ulti- 
mately caused the erroneous classification was one of law. In Black & 
White, the court concluded that the unrebutted evidence of the Plain- 
tiff’s mistake coupled with Customs’ admission in its Answer that “ifthe 
involved import specialist had understood the meaning of the term ‘Cit- 
rus aurantifolia’ * * * the goods would have been classified as other,” 
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satisfied the mistake of fact requirement under § 1520(c). Id. at 535. 
Thus, the court found that the plaintiff's import broker and Customs 
had both committed a mistake of fact that resulted in the erroneous clas- 
sification. Id. at 542. 


3. BLACK & WHITE HELD THAT MISCLASSIFICATION OF IMPORTED GOODS, 
CAUSED BY A LACK OF ACCURATE INFORMATION CONCERNING THE 
Goops, RESULTS IN A MISTAKE OF FACT 


Section 1520(c) permits reliquidation in order to correct “a clerical er- 
ror, mistake of fact, or other inadvertence not amounting io an error in 
the construction of a law.” Id. (emphasis added). The court relied on the 
distinction between a mistake of fact and an error in the construction of 
a law for purposes of § 1520(c), which provides: 


[Mistakes of fact occur in instances where either (1) the facts exist, 
but are unknown, or (2) the facts do not exist as they are believed to. 
Mistakes of law, on the other hand, occur where the facts are known, 
but their legal consequences are not known or are believed to be dif- 
ferent than they really are. 


Executone Info. Sys. v. United States, 96 F.3d 1383, 1386 (Fed. Cir. 1996) 
(emphasis added) (quoting Hambro Auto. Corp. v. United States, 66 
C.C.PA. 113, 119, 603 F2d 850, 855 (C.C.PA. 1979)); C.J. Tower & Sons, 
Inc. v. United States, 68 Cust. Ct. 17, 22, 336 F Supp. 1395, 1399 (1972), 
aff'd, 61 C.C.PA. 90, 499 F2d 1277 (1974) (stating that a mistake of fact 
exists where a person understands the facts to be different than they 


truly are, however, a mistake of law will exist where a person knows the 
facts but has a mistaken belief as to the legal consequences of those 
facts.); Ford Motor Co. v. United States, 157 F.3d 849, 857 (Fed. Cir. 1998) 
(“F Jor an error to be correctable, it must * * * not qualify as an ‘error in 
the construction of a law.’”). 

The court found that “[alccordingly, Black & White’s mistake was 
based on lacking factual knowledge, namely the limes’ proper botanical 
designation at the time of entry.” Black & White, 125 F Supp. 2d at 542. 
Moreover, the court clarified that as ignorance concerning the limes’ 
proper botanical classification resulted in their misclassification, this 
mistake of fact sprang from the taxonomic characteristics of the limes 
and not the erroneous interpretation of tariff provisions: 


[T]he proper botanical classification of an imported botanical item 
is not part of the legal analysis for [tariff] classification purposes 
* * * Taxonomical classification is inherently factual; whether an 
import be fish or fowl, lemon or lime is a question resolved by quali- 
ties manifest in its nature. The misidentification here was derived 
from a misapprehension of the relation of those qualities to a taxo- 
nomical system, not one of legal classification. 


Id. at 534, 544. 
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C. VIEWING THE EVIDENCE IN THE LIGHT MosT FAVORABLE TO THE PARTY 
OPPOSING SUMMARY JUDGMENT, A GENUINE ISSUE OF MATERIAL FACT 
EXISTS 


Customs submitted a statement from a Customs import specialist 
team leader, in which she avers her state of mind at the time of entering 
the imported limes. Her statement is ambiguous as to whether she was 
aware of the limes’ proper botanical classification. 

Team leader Magdalena Gonzalez-Castilleja states, in relevant part: 


I, and the other import specialists on my team who shared in the 
responsibility of classifying [limes] * * * assumed that all imported 
limes, including the Persian limes at issue, were classified under 
subheading 0805.30.40, HTSUS, as “Citrus fruit, fresh or dried: 
* * * limes (Citrus aurantifolia).” The reason we made this assump- 
tion is that this was the only provision that contained the general 
term “limes.” (This was also consistent with the manner in which 
limes had been classified under the former tariff schedule, as 
“limes” under TSUS item 147.22.) Likewise, I assumed that the 
provision for “Citrus fruit, fresh or dried: Other” in subheading 
0805.90.00, HTSUS, covered citrus fruit other than limes. 


Although I was aware of the parenthetical language * * * setting 
forth the botanical term, “citrus aurantifolia,” I did not realize at 
the time that this was a limitation on the types of limes that were 
classifiable in that provision. Rather, I assumed that the phrase 
“citrus aurantifolia” was synonymous with the term “limes” imme- 
diately preceding the parenthetical. 


May 15, 2002, Declaration of Magdalena Gonzalez-Castilleja, Appendix 
to Defendant’s Supplemental Opposition to Plaintiff's Summary Judg- 
ment Motion. 

This statement does not clarify whether Customs import specialists 
were aware that the Persian limes are of the citrus latifolia variety and 
not the citrus aurantifolia variety. In addition, despite the evidence that 
the specialists received entry documents and invoices that made refer- 
ence to the limes as being of the citrus latifolia variety, it is unclear 
whether this documentation apprised the specialists of the proper bo- 
tanical classification. While it may be true the specialists classified the 
limes under the incorrect tariff provision because it referred to limes eo 
nomine, the court cannot ascertain whether being apprised of the limes’ 
proper botanical classification would have altered the specialists’ be- 
havior. Certainly, it is possible, inter alia, that if the import specialists 
were indeed unaware that the limes are of the citrus latifolia variety, be- 
ing apprised of this fact may have alerted them that the reference to cit- 
rus aurantifolia “was a limitation on the types of limes that were 
classifiable in that provision” and that their assumption “that the 
phrase ‘citrus aurantifolia’ was synonymous with the term ‘limes’ im- 
mediately preceding the parenthetical” was erroneous. In other words, 
Ms. Gonzalez-Castilleja’s statement fails to clarify whether “the facts 
exist, but [were] unknown” to her and her teammates upon entering the 
limes. As it stands, this statement can plausibly support the assertion 
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that the Customs import specialists misclassified the limes due to a fac- 
tual mistake. 

Accordingly, the court concludes that a genuine issue of material fact 
exists as to whether the Customs import specialists were aware of the 
proper botanical classification of the limes, and moreover, the signifi- 
cance of their choice of tariff classification. Therefore, the court cannot 
grant summary judgment to either party. 


VI 
CONCLUSION 

Defendant has introduced sufficient evidence to demonstrate the ex- 
istence of a genuine issue of material fact. Therefore, summary judg- 
ment may not be granted. The only issue remaining for determination 
at trial is whether the Customs import specialists’ mistake was legal or 
factual in nature. 

For the foregoing reasons, Plaintiffs’ Motion to Enter Judgment Pur- 
suant to Test Case Findings is denied. Trial on the remaining issue will 
be held at the earliest convenience of the parties.® 


(Slip Op. 02-129) 


SKF USA Inc., SKF GMBH, SKF FRANCE S.A., SARMA, SKF INDUSTRIE 
SpA. AND SKF SVERIGE AB, PLAINTIFFS, AND INA WALZLAGER 
SCHAEFFLER OHG AND INA USA CORP, PLAINTIFF-INTERVENORS v. 
UNITED STATES, DEFENDANT, AND TORRINGTON CO., DEFENDANT- 
INTERVENOR 


Court No. 00-09-00448 


Plaintiffs, SKF USA Inc., SKF GmbH, SKF France S.A., Sarma, SKF Industrie S.p.A 
and SKF Sverige AB (collectively “SKF”), and plaintiff-intervenors, INA Walzlager 
Schaeffler oHG and INA USA Corporation (collectively “INA”), move pursuant to USCIT 
R. 56.2 for judgment upon the agency record challenging various aspects of the United 
States Department of Commerce, International Trade Administration’s (“Commerce”) fi- 
nal determination, entitled Final Results of Antidumping Duty Administrative Reviews 
and Revocation of Orders in Part on Antifriction Bearings (Other Than Tapered Roller 
Bearings) and Parts Thereof From France, Germany, Italy, Japan, Romania, Singapore, 
Sweden, and the United Kingdom (“Final Results”), 65 Fed. Reg. 49,219 (Aug. 11, 2000) 

Specifically, SKF argues that Commerce acted unlawfully and without factual support 
by calculating constructed value (“CV”) profit on a “class or kind basis” and excluding be- 
low-cost sales from the CV profit calculation 

INA argues that Commerce unlawfully calculated CV profit by using an aggregated 
“class or kind basis” and disregarding below-cost sales from the calculation of CV profit. 

Held: SKF’s 56.2 motion is granted. INA’s 56.2 motion is granted. The case is remanded 
to Commerce to: (1) provide a reasonable explanation of why Commerce uses different def- 


8 Depositions of the Customs import specialists will be admitted as evidence at trial for all purposes relating to any 
relevant question of fact. The parties may, if they choose, call some or all of those individuals to testify. 
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initions of “foreign like product” when calculating constructed value; (2) explain the fac- 
tual setting for the calculations at issue; (3) explain the actual methodology for 
Commerce’s calculation of CV profit; (4) explain why Commerce’s chosen methodology 
comports with the statute and the definition of “foreign like product” contained in 19 
US.C. § 1677(16) (1994), and particularly the definition in subsection (C); and (5) to recal- 
culate CV profit in a manner consistent with the statute if Commerce is not able to provide 
such explanations. 
[SKF’s 56.2 motion is granted. INA’s 56.2 motion is granted. Case remanded. } 


(Dated October 25, 2002.) 


Steptoe & Johnson LLP (Herbert C. Shelley, Alice A. Kipel and Carrie A. Rhoads) for 
SKF USA Inc, SKF GmbH, SKF France S.A., Sarma, SKF Industrie S.p.A. and SKF Sver- 
ige AB, plaintiffs. 

Arent Fox Kintner Plotkin & Kahn PLLC (Stephen L. Gibson) for INA Walzlager Schaef- 
fler oHG and INA USA Corporation, plaintiff-intervenors. 

Robert D. McCallum, Jr., Assistant Attorney General; David M. Cohen, Director, Com- 
mercial Litigation Branch, Civil Division, United States Department of Justice (Velta A. 
Melnbrencis, Assistant Director, and Claudia Burke); of counsel: David R. Mason, Office 
of the Chief Counsel for Import Administration, United States Department of Commerce, 
for the United States, defendant. 

Stewart and Stewart (Terence P Stewart, Geert De Prest and Lane S. Hurewitz) for The 
Torrington Company, defendant-intervenor. 


OPINION 
TSOUCALAS, Senior Judge: Plaintiffs, SKF USA Inc., SKF GmbH, SKF 
France S.A., Sarma, SKF Industrie S.p.A. and SKF Sverige AB (collec- 
tively “SKF”), and plaintiff-intervenors, INA WAlzlager Schaeffler oHG 
and INA USA Corporation (collectively “INA”’), move pursuant to US- 
CIT R. 56.2 for judgment upon the agency record challenging various as- 


pects of the United States Department of Commerce, International 
Trade Administration’s (“Commerce”) final determination, entitled Fi- 
nal Results of Antidumping Duty Administrative Reviews and Revoca- 
tion of Orders in Part on Antifriction Bearings (Other Than Tapered 
Roller Bearings) and Parts Thereof From France, Germany, Italy, Ja- 
pan, Romania, Singapore, Sweden, and the United Kingdom (“Final 
Results”), 65 Fed. Reg. 49,219 (Aug. 11, 2000). 

Specifically, SKF argues that Commerce acted unlawfully and with- 
out factual support by calculating constructed value (“CV”) profit on a 
“class or kind basis” and excluding below-cost sales from the CV profit 
calculation. 

INA argues that Commerce unlawfully calculated CV profit by using 
an aggregated “class or kind basis” and disregarding below-cost sales 
from the calculation of CV profit. 


BACKGROUND 
The administrative review at issue covers the period of review 
(“POR”) from May 1, 1998, through April 30, 1999.1 Commerce pub- 
lished the preliminary results of the subject review on April 6, 2000. See 
Preliminary Results of Antidumping Duty Administrative Reviews, 


1 Since the administrative review at issue was initiated after January 1, 1995, the applicable law is the antidumping 

a , e I : pine 

statute amended by the Uruguay Round Agreements Act, Pub. L. No. 103-465, 108 Stat. 4809 (1994). See Torrington 
Co. v. United States, 68 F.3d 1347, 1352 (Fed. Cir. 1995) 
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Partial Rescission of Administrative Reviews, and Notice of Intent to Re- 
voke Orders in Part of Antifriction Bearings (Other Than Tapered Roller 
Bearings) and Parts Thereof From France, Germany, Italy, Japan, Ro- 
mania, Singapore, Sweden, and the United Kingdom, 65 Fed. Reg. 
18,033 (Apr. 6, 2000). On August 11, 2000, Commerce published the Fi- 
nal Results at issue. See Final Results, 65 Fed. Reg. 49,219. 


JURISDICTION 

The Court has jurisdiction over this matter pursuant to 19 U.S.C. 

§ 1516a(a) (2000) and 28 U.S.C. § 1581(c) (2000). 
STANDARD OF REVIEW 

The Court will uphold Commerce’s final determination in an anti- 
dumping administrative review unless it is “unsupported by substantial 
evidence on the record, or otherwise not in accordance with law * 
19 U.S.C. § 1516a(b)(1)(B)(i) (1994); see NT'N Bearing Corp. of Am. v. 
United States, 24 CIT ,____, 104 F Supp. 2d 110, 115-16 (2000) (de. 
tailing the C ourt’ s standard of review for antidumping proceedings). 


DISCUSSION 
I. Commerce’s CV Profit Calculation 
A. Background 


The enactment of the Uruguay Round Agreements Act, Pub. L. No. 
103-465, 108 Stat. 4809 (1994) (“URAA”), which governs the case at bar, 
introduced a number of changes in the antidumping law. Specifically, 


the CV provisions relating to profit determination were altered to pro- 
vide for: (1) a preferable method based upon the actual amounts in- 
curred and realized by the particular party being reviewed, see 19 U.S.C. 
§ 1677b(e)(2)(A) (1994); and (2) alternative methods that are to be used 
when actual data are not available. See 19 U.S.C. § 1677b(e)(2)(B) 
(1994). Specifically, Commerce is to rely in its calculations on 


the actual amounts incurred and realized by the specific exporter or 
producer being examined in the * * * review for * * * profits, in con- 
nection with the production and sale of a foreign like product, in the 
ordinary course of trade, for consumption in the foreign country, 
[unless,] if actual data are not available with respect to the[se] 
amounts ° * * *, then [Commerce is to rely in its calculations on: (1)] 

‘ the actual amounts incurred and realized by the speci ific ex- 
porter or producer being examined in the * * Bi iew for * * * prof- 
its, in connection with the production and sale [of a foreign like 
product], for consumption in the foreign country, of merchandise 
that is in the same general category of products as the subject mer- 
chandise[; (2)] the weighted average of the actual amounts incurred 
and realized by exporters or producers that are subject to the * * * 
review (other than the exporter or producer described in clause 
[(1)]) for * * * profits, in connection with the production and sale of 
a foreign like product, in the ordinary course of trade, for consump- 
tion in the foreign country|;] or [(3)] the amounts incurred and real- 
ized for * * * profits, based on any other reasonable method, except 
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that the amount allowed for profit may not exceed the amount nor- 
mally realized by exporters or producers (other than the exporter or 
producer described in clause [(1)] in connection with the sale, for 
consumption in the foreign country, of merchandise that is in the 
same general category of products as the subject merchandise * * * 


19 U.S.C. § 1677b(e) (1994). 

The URAA also amended the definition of the term “ordinary course 
of trade” to provide that below-cost sales that Commerce disregards in 
the determination of normal value (“NV”) under 19 U.S.C. § 1677b(a) 
(1994) fall outside the “ordinary course of trade.” Generally, 


[t]he term “ordinary course of trade” means the conditions and 
practices which, for a reasonable time prior to the exportation of the 
subject merchandise, have been normal in the trade under consid- 
eration with respect to merchandise of the same class or kind. 
[Commerce] shall consider the following sales and transactions, 
among others, to be outside the ordinary course of trade: ° 
[slales disregarded under [19 U.S.C. §] 1677b(b)(1) [(1994)] * * * 


19 U.S.C. § 1677(15) (1994). 

Section 1677b(b)(1) provides, in turn, that certain below-cost sales 
are to be disregarded in the determination of NV. Specifically, it provides 
that 


[if Commerce] determines that sales made at less than the cost of 
production[] * * * have been made within an extended period of 
time in substantial quantities, and [such sales] were not at prices 
which permit recovery of all costs within a reasonable period of 
time, such sales may be disregarded in the determination of [NV]. 
Whenever such sales are disregarded, [NV] shall be based on the re- 
maining sales of the foreign like product in the ordinary course of 
trade. If no sales made in the ordinary course of trade remain, [NV] 
shall be based on [CV] of the merchandise. 


19 U.S.C. § 1677b(b)(1) (1994). 

Moreover, the Statement of Administrative Action, a document that 
represents an authoritative expression regarding the interpretation 
and application of the URAA for purposes of United States domestic law, 
provides that 19 U.S.C. § 1677b(e)(2)(A) 


establishes as a general rule that Commerce will base amounts for 
* * * profit only on amounts incurred and realized in connection 
with sales in the ordinary course of trade of the particular merchan- 
dise in question (foreign like product). Commerce may ignore sales 
that it disregards as a basis for [NV], such as those disregarded be- 
cause they are made at below-cost prices. 

H.R. Doc. 103-316 at 839 (1994), reprinted in 1994 U.S.C.C.A.N. 4040, 

4175-76. 

For this POR, Commerce calculated CV profit for antifriction bear- 
ings pursuant to the methodology set forth in 19 U.S.C. § 1677b(e)(2)(A) 
(1994), “using aggregate data that encompassed all foreign like prod- 
ucts under consideration for NV, rather than determining profit on a 
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model-or product-specific basis.” Def.’s Mem. Opp’n Mots. J. Agency R. 
(“Def.’s Mem.”) at 2. Specifically, Commerce determined a separate 
“profit ratio” for SKF and INA by calculating “profit for each sale of the 
foreign like product in the ordinary course of trade by subtracting all 
costs and expenses from the home market price.” Jd. at 8. Commerce 
then aggregated “the profit for all sales at the same level of trade and 
divided this [sum] by [SKF and INA’s] aggregate cost totals for the same 
sales.” Id. (citation omitted). In Commerce’s calculation of CV profit, 
Commerce also excluded below-cost sales, which it disregarded in the 
determination of NV pursuant to 19 U.S.C. § 1677b(b)(1) (1994). See id. 
at 3. 


B. Contentions of the Parties 


SKF and INA contend that Commerce failed to comply with the plain 
language of 19 U.S.C. § 1677b(e)(2)(A) when calculating CV profit and, 
therefore, acted unreasonably and contrary to law. See Br. Supp. SKF’s 
R. 56.2 Mot. J. Agency R. (“SKF’s Br.”) at 7-10,; Br. Pl.-Intervenors INA 
Supp. R. 56.2 Mot. J. Agency R. (“INA’s Br.”) at 2-3, 7-10. In particular, 
SKF and INA argue that 19 U.S.C. § 1677b(e)(2)(A) does not permit 
Commerce to calculate CV profit on an aggregated “class or kind basis” 
and to exclude sales of merchandise outside the ordinary course of 
trade.* See SKF’s Br. at 9; INA’s Br. at 5 (citing Issues and Decision 
Memorandum for the Administrative Reviews of Antifriction Bearings 
(other than tapered roller bearings) and parts thereof from France, Ger- 
many, Italy, Japan, Romania, Singapore, Sweden, and the United King- 
dom—May 1, 1998, through April 30, 1999 at cmt. 57); see also Def.’s 
Mem. at Ex. A. SKF and INA assert that Commerce should have relied 
on an alternative methodology, as provided for in 19 US.C. 
§ 1677b(e)(2)(B)(i) (1994), that allows Commerce to calculate CV profit 
on an aggregate basis and does not limit the CV profit calculation to 


2SKF states that “under the post-URAA law, the rules for the CV profit calculation differ depending on whether the 
calculation is performed on a foreign like b therefore triggering 19 U.S.C. § 1677b(e)(2)(A)], or is based o1 
the same general category roducts as the subject mercl ise *” SKF Br. at 9. SKF argues that althe h Com 
merce purports to have calculated CV profit in accordance with 1 S 7 e)(2)(A), Commerce’s class or kind 
cumulation actually fits within the statutory parameters of 19 U 1677b(e)(2)(B)(i), and that thi condary 


methodology does not n e the exclusion of sales outside the ordinary course of trade. See id. at 10. However, “de 


spite |Commerce’s| reliance on the |class or kind] bas|i pecified in |19 U.S.C. § 1677b(e Commerce] none 


theless chose also to impose the ordinary course of trade limitation contained in |19 U.S.C. § 1677b(e)(2)(A)|.” Id. Al 


though both methods are “mutually exclusive,” SKF maintains that Com rce “cannot lawfully adopt a methodology 
whereby |Commerce| chooses part of a formula from the first method and another part from the second method.” Jd 

SKF further argues that the statutory language of 19 U.S.C. § 1677b(e)(2)(A) “limits the universe of products that 
may be aggregated for purposes of the CV profit calculation,” ¢d. at 11, while 19 U.S.C. § 1677b(e)(2)(B)(i) allows for the 
use of a broader universe of products. See id. at 12; see also 19 U.S.C. § 1677b(e)(2)(A)(i). Section 1677b(e)(2)(A) of Title 
19 requires that the CV profit calculation be an amount equal to the sum of “the actual amounts incurred * * * in con 
nection with the production and sale of a foreign like product,” while 19 U.S.C. § 1677b(e)(2)(B)(i) calls for the reliance 
of “merchandise that is in the same general category of products as the subject merchandise.” See SKF’s Br. at 11. SKF 
urges that this difference in statutory language not be ignored. See 7d 

Section 1677(16) defines the term “foreign like product” as merchandise identical to the merchandise at issue, simi 
lar to the merchandise at issue and “of the same general class or kind” that may be reasonably compared with the mer 
chandise at issue. See 19 U.S.C. § 1677(16). According to Commerce, the language of 19 U.S.C. § 1677(16) “establishes a 
descending hierarchy, articulating preferences for the tvpe of foreign like product that Commerce must select for 
matching purposes * * * |and| Commerce has * discretion in determining when to select a particular category of the 
‘foreign like product.’” Def.’s Mem. at 14. Commerce further contends that the use of the term “foreign like product” in 
19 U.S.C. § 1677b(e)(2)(A) does not indicate Congress’ intent that Commerce is restricted to using only “identical 
merchandise 1n its CV profit calculation. See rd. at 14-15. If such were Congress’ intent, Commerce maintains that 19 


US.C. § 1677b(e)(2)(A) would rarely be applicable. See id. at 15 
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sales in the ordinary course of trade, thus not excluding below-cost sales 
in the calculation. See SKF’s Br. at 7, 9-10; INA’s Br. at 3, 16-17. 

Commerce contends that it properly calculated CV profit, pursuant to 
19 US.C. § 1677b(e)(2)(A), by using aggregate data that encompassed 
all foreign like products under consideration for NV. See Def.’s Mem. at 
2, 7-8. Consequently, Commerce maintains that since it properly calcu- 
lated CV profit, the exclusion of below-cost sales, which it had disre- 
garded in the determination of price-based NV, was also proper. See id. at 
3. Torrington generally agrees with Commerce’s contentions.’ See 
Resp. Torrington Co., Def.-Intervenor, Rule 56.2 Mot. Of SKF (“Tor- 
rington’s Resp.”) at 5-15. 

C. Analysis 

The decision of the United States Court of Appeals for the Federal Cir- 
cuit (“CAFC”) in SKF USA Inc. v. United States, 263 F.3d 1369 (Fed. Cir. 
2001), provides that “Commerce cannot give the term ‘foreign like prod- 
uct’ a different definition (at least in the same proceeding) when making 
* * * the CV [profit] determination.” SKF USA Inc., 263 F3d at 1382. If 
differing definitions of the term “foreign like product” are to be used, 
Commerce must supply a reasonable explanation for this discrepancy. 
See Transactive Corp. v. United States, 91 F.3d 232, 237 (D.C. Cir. 1996). 
Once Commerce has selected its actual methodology for the calculation 
of CV profit, “it should explain why its methodology comports with the 
statute.” SKF USA Inc., 263 F.3d at 1383. 

Given the complexity of the antidumping statute, the Court relies on 
Commerce to provide clear explanations of its determinations. See id. at 
1382-83. Commerce has not provided such an explanation regarding its 
CV profit calculation in the case at bar. Specifically, Commerce has not 
clearly stated which statutory definition of the term “foreign like prod- 
uct” Commerce used in it’s calculation of CV profit. “Although the statu- 
tory definition of ‘foreign like product’ is ambiguous in many respects, 
and Commerce certainly has an important role in resolving those ambi- 
guities and considerable discretion in defining ‘foreign like product,’ 
* * * its discretion is not absolute.” Jd. at 1381. Commerce must provide 
an explanation of the actual methodology used by Commerce to calcu- 
late CV profit, and clearly state what definition of the term “foreign like 
product” Commerce used in the contested CV profit calculation. See id. 
at 1382. 

In light of the CAFC’s decision in SKF USA Inc., 236 F.3d 1369, this 


matter is remanded to Commerce. 
CONCLUSION 
For the foregoing reasons, this case is remanded to Commerce to 


(1) provide a reasonable explanation of why Commerce uses different 
definitions of “foreign like product” when calculating constructed val- 


3 Torrington disagrees with SKF’s claim that two separate issues are pending before the Court. See Torrington’s 
Resp. at 3 n.3. Torrington contends that SKF’s brief mereiy raises two sub-arguments to a single issue that is pending 
before the Court. See id. The Court agrees with Torrington and will only address the issue of whether Commerce’s 
calculation of CV profit pursuant to 19 U.S.C. § 1677b(e)(2)(A) was reasonable and in accordance with law. 
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ue; (2) explain the factual setting for the calculations at issue; (3) ex- 
plain the actual methodology for Commerce’s calculation of CV profit; 
(4) explain why Commerce’s chosen methodology comports with the 
statute and the definition of “foreign like product” contained in 19 
U.S.C. § 1677(16), and particularly the definition in subsection (C); and 
(5) to recalculate CV profit in a manner consistent with the statute if 
Commerce is not able to provide such explanations. 


(Slip Op. 02-130) 
DAIMLERCHRYSLER CORP, PLAINTIFF v. UNITED STATES, DEFENDANT 
Court No. 99-03-00178 
[Judgment for Defendant. | 
(Dated October 25, 2002 


Barnes, Richardson & Colburn (Lawrence M. Friedman, Harvey Karlovac and Robert F. 
Seely), for plaintiff. 

Robert D. McCallum, Jr., Assistant Attorney General, John J. Mahon, Attorney-in- 
Charge, International Trade Field Office, Attorney, Commercial Litigation Branch, Civil 
Division, United States Department of Justice (Sau/ Davis and Aimee Lee), Karen P 
Binder, Office of Assistant Chief Counsel, United States Customs Service, of counsel, for 
defendant 


OPINION 

RESTANI, Judge: This matter is before the court for decision following 
trial. The court previously opined that material facts were at issue as to 
whether the painting of truck bodies after assembly in Mexico disquali- 
fied the imported Model Years 1993 and 1994 pickup trucks from a duty 
exemption for United States manufactured parts pursuant to subhead- 
ing 9802.00.80 of the Harmonized Tariff Schedule of the United States 
(“HTSUS”) (codified at 19 U.S.C. § 1202 (1994)) and 19 C_ER. § 10.16 
(1999). See Daimler Chrysler Corp. v. United States, No. 99-03-00178, 
Slip Op. No. 00-124 (Ct. Int’! Trade Sept. 29, 2000). Familiarity with 
that opinion is presumed. For ease of reference, an appendix is attached 
containing the two principal provisions of law applicable to this dispute. 

BACKGROUND 

As a preliminary matter, defendant requests remand to the United 
States Customs Service (“Customs”) in order for it to provide a compre- 
hensive interpretation of its regulations. Given the long history of the 
auto painting wars! and the existence of the applicable regulation since 
1975, see 40 Fed. Reg. 43023 (Sept. 18, 1975), defendant should have re- 


1 See e.g., General Motors Corp. v. United States, 976 F.2d 716 (Fed. Cir. 1992); Chrysler 
CIT 353 (1995), aff'd, 86 F3d 1173 (Fed. Cir. 1996) (unpublished 
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quested such relief before trial. Furthermore, the words of the regula- 
tion itself are not unclear, they are merely difficult to apply to these 
particular facts. 

Under HTSUS subheading 1902.00.80, operations “not incidental to 
the assembly process” disqualify U.S. manufactured parts assembled 
abroad from the otherwise applicable duty exemption. The issue before 
the court is whether, under the applicable regulation, the two top paint 
coats, a base color coat and a clear coat, are “primarily intended to en- 
hance the appearance of” or “to impart distinctive features or charac- 
teristics” to the truck bodies at issue. See 19 C.FR. § 10.16(c)(3) 
(providing examples of operations not incidental to assembly). Con- 
versely, “application of preservative paint or coating” is an example of 
an operation incidental to assembly, which maintains the exemptior. 
See 19 C.ER. § 10.16(b)(3). The court has determined that it should not 
resort to the ambiguous general introductory language of 19 C.ER. 
§ 10.16(c) defining “not incidental” processes (“any significant process, 
operation, or treatment other than assembly whose primary purpose is 
the * * * completion * * * of a component. * * *”), or even to 19 C.ER. 
§ 10.16(c)(5) (relating to processes imparting new characteristics or 
qualities) unless it cannot resolve this matter on the basis of 19 C.ER. 
§ 10.16(b)(3) and § 10.16(c)(3), the provisions of the regulation address- 
ing “paint.” As Customs published specific provisions indicating how 
painting and coating should be treated under the relevant HTSUS sub- 
heading, those specific provisions control. Resort to a more general test 
risks reversion to standards not unlike the discredited “Mast” factors. 


See United States v. Haggar Apparel Co. 526 U.S. 380, 393 (1999) (abro- 
gating test enumerated in United States v. Mast Indus., Inc., 668 F.2d 
501, 505 (Fed. Cir. 1981), which provided a variety of quantitative fac- 
tors for determining what is a minor process incidental to assembly). 


FINDINGS OF FACT 
The following facts are uncontested: 


1. Protest numbers 2304-93-10006, 2304~-93-100117, 
2304-93-100317 were timely filed. 

2. Chrysler Motors Corporation (“Chrysler”), now DaimlerCh- 
rysler Corporation, was the importer of record for the entries cov- 
ered by the protests. 

3. On September 29, 1998, Customs denied the protests in full.” 

4. The merchandise at issue consists of Model Year 1993 and 1994 
Chrysler pickup trucks produced by Chrysler de Mexico. 

5. The cargo boxes for the vehicles were produced at the Pemsa 
plant at Celeya, Mexico, in part from U.S.-origin stamped sheet 
metal components. 

6. The vehicles were produced at Lago Alberto, Mexico, in part 
from U.S.-origin stamped sheet metal components. 


2 Suit was timely filed challenging the protest denials, pursuant to 28 U.S.C. § 1581(a) (1994) 
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7. The cab and cargo boxes were subjected to a painting process 
that consisted of the following operations: 


. cleaning and rinsing 
. application of zinc phosphate 
>. application of a spray prime to cab 
. application of an electrodeposition primer to cargo box 
. application of a color coat 
. application of a clear coat 


8. The primary purpose of primer coat is to prevent corrosion of 
the sheet metal. 

9. Each vehicle was offered to consumers in approximately 10 to 
12 color choices. 

10. PPG Industries was the sole supplier of primer and paint to 
the Pemsa and Lago Alberto plants for application to sheet metal 
body components. 

11. The selection of colors to offer to consumers was made by the 
Product Design Office at Chrysler World Headquarters in Michi- 
gan. 

12. The Director of the Product Design Office is currently Marga- 
ret L. Haackstedde. 

13. Chrysler Market Research personnel do not conduct or spon- 
sor research on consumer color preferences. 

14. For the vehicles at issue, Chrysler warrantied the sheet metal 
to be free of rust perforation for 36 months and unlimited mileage 
for any body sheet metal panel, and seven years or 100,000 miles, 
whichever occurs first, for outer-body sheet metal panels for the 
1993 and 1994 model years. 

15. Chrysler includes a group known as Paint Materials Engi- 
neering. 

16. Paint Materials Engineering is responsible for the develop- 
ment and enforcement of materials standards for materials used in 
the production of Chrysler motor vehicles. 

17. Thomas J. Bjelica was a Grade A Engineer in 1993, the senior 
engineer in 1994, and is currently supervisor in the Paint Materials 
Engineering Group. 

18. During production of the vehicles at issue, Chrysler main- 
tained and enforced materials standards for primer coat, color coat, 
and clear coat. 

19. No prime, paint, or clear coat may be employed in production 
at any plant, including Lago Alberto, unless that material meets the 
relevant materials standard. 

20. Chrysler required PPG to perform tests to determine that the 
materials met the relevant standards. 

21. All of the coatings used on the vehicles at issue met the rele- 
vant Chrysler materials standards. 

22. No process existed to waive application of the materials stan- 
dards. 

23. Relevant characteristics included in the materials standards 
were, but not limited to: 


a. Hardness 
b. Hiding 
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c. UV transmissivity 

d. Chip resistance 

e. Scratch resistance 

f. Adhesion to the substrate 
g. Gloss 

h. Distinctness of Image 


24. Hiding is a measure of the ability of the coating at a particular 
film thickness to hide patterns in the underlying substrate. 

25. UV transmissivity is a measure of the ability of the coating to 
prevent the transmission of ultraviolet radiation to the substrate. 

26. Chip resistance is a measure of the ability of the coating to 
withstand damage from impacts by small rocks and similar objects. 

27. Scratch resistance is a measure of the ability of the coating to 
withstand lateral impacts along a surface. 

28. Adhesion is a measure of the ability of the coating to remain 
affixed to the substrate to which it has been applied. The substrate 
may be metal, prime, or base coat paints. 

29. Gloss is a measure of the reflected light from the coating sur- 
face. 

30. Distinctness of image (“DOI”) is a measure of the quality of 
the reflected image in a coated surface. 

31. Gloss and DOI are characteristics relating solely to the ap- 
pearance of the coated surface. 

32. Hardness, UV transmissivity, chip resistance, scratch resist- 
ance, and adhesion relate to the durability of the coating. 

33. Chips and scratches, when present on exposed surfaced, are 
visible and, therefore, affect the appearance of the vehicle. 

34. Hiding relates both to appearance and to durability. 

35. If untreated, chips are a likely location for the formation of 
rust. 

36. If untreated, scratches are a likely location for the formation 
of rust. 

37. The clear coat included UV absorbing chemicals which pre- 
vent or limit the transmission of UV to the prime layer. 

38. Pigments in the color coat provide the desired color for the ve- 
hicle. 

39. The presence of clear coat over the color and prime prevented 
degradation of the prime and color coats and extended their useful 
life. 

40. The presence of the prime, color coat, and clear coat over the 
metal provided for an aesthetically pleasing appearance of the body 
of the vehicle and prevented corrosion in the metal and extended its 
useful life. 

41. Color coat delamination is an undesirable condition in a 
painted vehicle. 

42. Color coat delamination results from a loss of adhesion be- 
tween the color coat and the underlying prime. 

43. This loss of adhesion is the result of “chalking” at the prime 
surface. 

44. Chalking results form the exposure of the prime surface to ul- 
traviolet radiation. 
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It also appears undisputed that, except for painting and coating, the 
sheet metal components at issue exported from the United States for as- 
sembly into the imported trucks are entitled to duty exemption under 
HTSUS subheading 9202.00.80, as physically identifiable United States 
products ready for assembly, which are not otherwise advanced in value 
or improved in condition. Trial Transcript (“Tr.”) at 6. 

As the court also found at the conclusion of the trial in Chrysler Corp., 
19 CIT at 355, the court finds that the paint process as a whole is primar- 
ily for preservation. See Uncontested Facts 7 (steps a. through d. are ad- 
mittedly preservative), 8, 23-44. Moreover, Dr. Norman R. Roobol, 
defendant’s expert, a professor of industrial painting, testified that a 
fully painted vehicle would be expected to last up to fifteen (15) years 
without corrosion and a vehicle which was treated only through the 
prime layer would be expected to reveal corrosion within eighteen (18) 
to twenty-four (24) months. Tr. at 176-79. This is consistent with the 
testimony of Mr. Bjelica, see Tr. at 53, and that of plaintiff’s expert, Dr. 
Clifford K. Schoff, an expert in automotive coatings. See Tr. at 112-13 
(explaining that the primary purpose of the whole paint system is to pre- 
serve the vehicle). 

[t is also clear that prevention of corrosion of metal parts is what pre- 
servative painting is intended to do here. It does not matter whether the 
corrosion prevented would be unsightly or not, minor or structural. If 
the process is intended to and does prevent corrosion it is preservative, 
at least in part. Thus, the court rejects defendant’s view that prevention 
of serious, perhaps only perforation, corrosion is what is meant by pre- 
servative. Defendant’s argument that intermediate effects such as chip- 
ping, scratching, and delamination are irrelevant fails. Its view that 
because all or some of these conditions may be corrected, they do not 
cause corrosion, is untenable.? A manufacturer cannot assume that ve- 
hicle owners will perform detailed paint inspections for the first signs of 
deterioration. Vehicle finishes are expected to last for years without ex- 
traordinary intervention. See Tr. at 43. 

On the other hand, the court rejects plaintiff's view that preservation 
of the paint layers themselves or preservation of aesthetic appearance 
alone is sufficient. The assembled parts at issue are metal parts. It is 
their preservation in an uncorroded state which is key. If the court were 
to consider the paint system as one operation, plaintiff would prevail be- 
cause the paint system as a whole is intended to prevent corrosion of the 
metal parts, and thus 19 C.ER. § 10.16(b)(3) would be satisfied. On this 
point, Dr. Schoff was clear and persuasive. The next issue, however, is 
whether for analytical purposes the court should subdivide the paint 
process and consider the last two coats, the base color coat and clear 
coat, separately. See Uncontested Fact 7 (steps e. and f.). 


*It is clear that these processes affect appearance. The link between delamination and corrosion was somewhat 
muddied, but the testimony combined with uncontested facts reveal that chips, scratches, and delamination are all 
linked to corrosion. See Tr. at 62-66, 87-92 and Uncontested Facts 32, 35-36, 42-44 
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While there may be one paint process, it is composed of several opera- 
tions. The regulation speaks in terms of “operations,” which is consis- 
tent with the statutory language. Although it is not clear what 
constitutes a separate operation, a baking process separates the prime 
coat from the top coats, as the court noted in Chrysler Corp., 19 CIT at 
354, and Daimler Chrysler, Slip Op. No. 00-124 at 11.4 This sufficiently 
separates the top coats from the remainder of the paint process, so that, 
at least, together they are a separate operation. Accordingly, if any such 
separate painting step is primarily for purposes other than preserva- 
tion, it will disqualify the article from treatment under the tariff exemp- 
tion. 

The color and clear coats obviously provide some preservative fea- 
ture, primarily because of the ultraviolet (“UV”) protection provided by 
these top layers, which ultimately prevents degradation of the primer. 
See Tr. at 89-90, 102, 167, 170 and Uncontested Facts 37, 39-44. The 
primer both preserves the underlying metal and provides a good surface 
for top coat adhesion. See Tr. at 97-101; Defendant’s Exhibit (“Def.’s 
Ex.”) L (McBane treatise) at 12-13; Uncontested Facts 8, 28, 40, 42. 
Moreover, the top coats must meet paint engineering standards, regard- 
less of their appearance. See Tr. at 41-43; Plaintiff's Exhibits (“Pl.’s 
Ex.”) 11-15 (regarding weathering, engineering, and material stan- 
dards); Uncontested Fact 19. All paint must work. It must be appliable, 
it must stick, it must hide sublayers or surfaces, it must last, and it must 
meet other norms. Tr. at 45-46, Pl.’s Ex. 13-15 and Uncontested Fact 
23. This does not determine whether it is primarily decorative or preser- 
vative. 

These paints, however, are highly engineered to give distinctive ap- 
pearances to the vehicles. The UV protection afforded by the top coats is 
also intended to protect the paint itself. See Tr. at 90, 166-69. It is also 
clear that the industry considers these coats primarily decorative and 
not primarily preservative. See Tr. at 76-77 (Testimony of T. Bjelica); 
Def.’s Ex. G (Connolly Depo.) and Ex. 3 thereto (memorandum to Chrys- 
ler dealers at 1); Pl.’s Ex. 12. 

A tremendous amount of effort goes into color decisions and some col- 
ors are extremely expensive. See Tr. at 14-28 (Testimony of M. Hack- 
stedde) and Tr. at 160 (Testimony of N. Roobol (stating that some colors 
can cost in excess of $100/gallon). The pigments are much more finely 
ground than those for primer paint. Tr. at 159-60. 

What the market requires is a choice of colors, very high gloss (“wet 
look”), and reflection, otherwise known as distinctness of image 


4 In connection with Chrysler Corp., the court had the opportunity to view the 
on site at DaimlerChrysler’s Mexican plants. 19 CIT at 354 n.2. The partie 
observed and the one at issue here are essentially the same. Both parti 
the basis of the first trial 


entire assembly and painting process 
ure in agreement that the process the court 


es originally asked the court to decide this case on 
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(“DOI”).° See Def.’s Ex. G at Ex. 3; Tr. at 17-20, 25-27, 52; Uncontested 
Facts 29-31. Gloss and DOI relate solely to appearance. Uncontested 
Fact 31. Gloss and DOI are provided by the clear coat. Tr. at 165-66. Al- 
though the clear coat does provide some protection to underlying layers, 
it is not necessary to a full preservative system. See Tr. at 103, 164-167; 
Def.’s Ex. L at 32-33.° 

Further, corrosion may be prevented by using different kinds of prim- 
ers, different coatings on the steel, or different materials for the sheet 
metal components. See Tr. at 184-85. Finally, the court finds it signifi- 
cant that Dr. Schoff, plaintiff's precise and authoritative expert, never 
clearly stated that the top coats were primarily intended to be preserva- 
tive, or even equally preservative and appearance enhancing.’ The 
court perceived from the structure of the testimony and the demeanor of 
the witness that Dr. Schoff’s testimony was tailored to avoid such con- 
clusions and that no “expert” would opine that the top coats were essen- 
tially “preservative.” Given the metals and primer chosen, these top 
coats must provide some preservation functions, but they are the way 
they are primarily for appearance reasons. 

CONCLUSIONS OF LAW 

The general legal framework is fully set forth in the court’s earlier 
opinion in this matter. See Daimler Chrysler Corp., Slip Op. No. 00-124. 
As the court has found as a matter of fact that the top coat operations are 
designed primarily to enhance the appearance of the vehicle and to im- 
part to it distinctive features or characteristics, such as color, gloss, and 
DOI, the duty exemption at issue does not apply. See HTSUS subhead- 
ing 9802.00.80; 19 C.FR. 10.16(c)(3). Furthermore, the DaimlerChrys- 
ler employee witnesses and documents made it quite clear that the top 
coats are not commonly viewed as “preservative” paints or coatings. 
They are known as decorative coats, distinguishing them from preserva- 
tive coatings. 

The court does not ignore plaintiff's argument that Congress in- 
tended an easily administrable bright line test, and painting is painting 
is painting. This is a superficially appealing argument, and it is the one 
adopted by the dissent in General Motors Corp., 976 F.2d at 722-238, but 
the court concludes that there is no bright line and what is “painting” 
incidental to assembly is not always easily determined. For example, 
there seems to be agreement that a replica of the Sistine Chapel ceiling 
on the hood of a vehicle, though “painting,” is not what was meant by 


testimony on this point, which plaintiff requests be stricken as beyond his expertise, is merely cu 

ermore, the court found both experts ll-qualif even in collateral areas such as this ind 

redible. In fact, all of the witnesses were knowledgeable and remarkably candid. It is the inferences that one 
from the testimony that differ 


e was agreement among the experts that the tvpe of primer used on the truck box was more susceptible to UV 
gradation and that the UV absorber in the clear coat was not as important for preservation of the more 


n the other parts of the truck body. Tr. at 96-100, 170-71 


table primer 


19 CER. § 10.16(b)(3 not sav use the word “primarily” in describing preservative paint and 

» “primarily” appearance enhancing painting, plaintiff argues that paint with two equal functions 

r the exemption. The court does not read the regulat that way. Preservative painting is not expressly 

10.16(b)(3), but the structure of the regulation su s iat a paint must be primarily preservative to 

itisfy the regulation. This potential ambiguity need not be resolved definitively as plaintiff did not prov 


ati e equal func 
tionality 
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Congress as an operation incidental to assembly, or what was meant by 
the regulation drafters. Less facetiously, plaintiff itself attached to its 
brief a representation of a vehicle with flame decorations as an example 
of excluded painting. Suppose the painting is not of flames but the ve- 
hicle is painted in two tones or three tones? Perhaps one could establish 
a standard that any painting that takes an assembled article out of the 
norm for that article is disqualifying. That of course, is not a bright line 
test. One would still debate the parameters of the norm. 

After two trials and review of numerous exhibits, the court does not 
find this an easy classification decision. The top coat painting at issue is 
clearly a part of a broader painting process and a part of the assembly 
process as well, and part of its function is to preserve the underlying pre- 
servative layers and the metal substrate. Moreover, there seems to be 
little purpose to disqualifying the parts from duty exemption under the 
pre-NAFTA scheme applicable to the vehicle. It certainly would not 
have helped to encourage use of United States made parts, which ap- 
pears to be a purpose of the statute. Nonetheless, Congress may draft 
the exemption for U.S. parts assembled abroad as narrowly as it wishes 
and the court is bound to apply the law, which includes the regulation 
and the extant teachings of the Federal Circuit on this matter. As the top 
coats are primarily intended to enhance the appearance of the trucks, 
the duty exemption does not apply. 

Because the preservative versus appearance-enhancing distinction is 
so difficult to draw in this case, the court alternatively determines that if 
the court could not apply either 19 C.FR. § 10.16(b)(3) or (c)(3), and if it 
were called upon to decide if the top coat operations were other than 
“minor,” see General Motors Corp., 976 F. 2d at 719, or whether they 
“impart([ed] significant new characteristics or qualities” to the vehicles 
for purposes of 19 C.FR. § 10.16(c)(5), it would so conclude based upon 
the facts found. All of the evidence demonstrates that the top-coating 
processes are highly engineered, expensive, and primarily intended to 
make the vehicles eye-catching. Color, gloss, and DOI are distinctive. 
Plaintiffs view that “distinctiveness” must take the vehicles out of the 
norm for the product has no basis. 

Judgment shall enter accordingly. 
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APPENDIX 


Harmonized Tariff Schedule of the United States (19 U.S.C. § 1202) 

Subheading _ Description 

9802.00.80 Articles assembled abroad in whole or in part of fabri- 
cated components, the product of the United States, 
which (a) were exported in condition ready for assembly 
without further fabrication, (b) have not lost their 
physical identity in such articles by change in form, 
shape or otherwise, and (c) have not been advanced in 
value or improved in condition abroad except by being 
assembled and except by operations incidental to the 
assembly process such as cleaning, lubricating and 
painting. * * * 

19 C.E-R. § 10.16 Assembly abroad. 

(a) Assembly operations. The assembly operations performed abroad 
may consist of any method used to join or fit together solid components, 
such as welding, soldering, riveting, force fitting, gluing, laminating, 
sewing, or the use of fasteners, and may be preceded, accompanied, or 
followed by operations incidental to the assembly as illustrated in para- 
graph (b) of this section. The mixing or combining of liquids, gases, 
chemicals, food ingredients, and amorphous solids with each other or 
with solid components is not regarded as an assembly. 

(b) Operations incidental to the assembly process. Operations 
incidental to the assembly process whether performed before, 
during, or after assembly, do not constitute further fabrication, 
and shall not preclude the application of the exemption. The 
following are examples of operations which are incidental to 
the assembly process: 


(1) Cleaning; 

(2) Removal of rust, grease, paint, or other preservative coating; 

(3) Application of preservative paint or coating, includ- 
ing preservative metallic coating, lubricants, or protective 
encapsulation; 

(4) Trimming, filing, or cutting off of small amounts of excess ma- 
terials; 

(5) Adjustments in the shape or form of a component to the extent 
required by the assembly being performed abroad; 

(6) Cutting to length of wire, thread, tape, foil, and similar prod- 
ucts exported in continuous length; separation by cutting of fin- 
ished components, such as prestamped integrated circuit lead 
frames exported in multiple unit strips; and 

(7) Final calibration, testing, marking, sorting, pressing, and 
folding of assembled articles. 


(c) Operations not incidental to the assembly process. Any sig- 
nificant process, operation, or treatment other than assembly 
whose primary purpose is the fabrication, completion, physical 
or chemical improvement of a component, or which is not re- 
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lated to the assembly process, whether or not it effects a sub- 
stantial transformation of the article, shall not be regarded as 
incidental to the assembly and shall preclude the application of 
the exemption to such article. The following are examples of 
operations not considered incidental to the assembly as pro- 
vided under subheading 9802.00.80, Harmonized Tariff Sched- 
ule of the United States (19 U.S.C. 1202): 


(1) Melting of exported ingots and pouring of the metal into 
molds to produce cast metal parts; 

(2) Cutting of garment parts according to pattern from exported 
material; 

(3) Painting primarily intended to enhance the appear- 
ance of an article or to impart distinctive features or char- 
acteristics; 

(4) Chemical treatment of components or assembled articles to 
impart new characteristics, such as shower-proofing, permapres- 
sing, sanforizing, dying or bleaching of textiles; 

(5) Machining, polishing, burnishing, peening, plating 
(other than plating incidental to the assembly), embossing, 
pressing, stamping, extruding, drawing, annealing, tem- 
pering, case hardening, and any other operation, treat- 
ment or process which imparts significant new 
characteristics or qualities to the article affected. 


(d) Joining of American-made and foreign-made components. An as- 
sembly operation may involve the use of American-made components 
and foreign-made components. The various requirements for establish- 
ing entitlement to the exemption apply only to the American-made com- 
ponents of the assembly. 

(e) Subassembly. As assembly operation may involve the joining or fit- 
ting of American-made components into a part or subassembly of an ar- 
ticle, followed by the installation of the part or subassembly into the 
complete article. 

(f) Packing. The packing abroad of merchandise into containers does 
not in itself qualify either the containers or their contents for the ex- 
emption. However, assembled articles which otherwise qualify for the 
exemption and which are packaged abroad following their assembly will 
not be disqualified from the exemption by reason of their having been so 
packaged, whether for retail sale or for bulk shipment. The tariff status 
of the packing materials or containers will be determined in accordance 
with General Rule of Interpretation 5, HTSUS (19 U.S.C. 1202). 

(Examples omitted and emphasis added.) 
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OPINION 


Ripeway, Judge: In this action, Plaintiffs—former employees of the 
Roosevelt Terminal division of Chevron Products Company (“the Roos- 
evelt Workers” )—contest both the denial of their petition for adjust- 
ment assistance benefits under the North American Free Trade 
Agreement (“NAFTA”) Implementation Act and the determination of 
the U.S. Department of Labor (“Labor Department”) declining to recon- 
sider its denial of that petition, as well as the agency’s separate deter- 


mination denying them benefits as secondarily-affected workers under 
the Statement of Administrative Action accompanying the NAFTA Im- 
plementation Act. 

Pending before the Court is Plaintiffs’ Motion for Judgment on the 
Agency Record, which seeks “an order reversing [the Labor Depart- 
ment’s] determinations and awarding adjustment assistance” or, in the 
alternative, a remand to the Department for further investigation. See 
Memorandum in Support of Plaintiff's Motion for Judgment on the 
Agency Record (“Plaintiffs’ Brief”) at 2, 8, 12-13; Plaintiff's Reply to 
Defendant’s Response in Opposition to Plaintiff's Motion for Judgment 
on the Agency Record (“Plaintiffs’ Reply Brief”) at 4, 5. The Govern- 
ment opposes Plaintiffs’ motion and urges that the Labor Department’s 
determinations be sustained as supported by substantial evidence in the 
record and otherwise in accordance with law. See Defendant’s Response 
in Opposition to Plaintiffs’ Motion for Judgment Upon the Agency Re- 
cord (“Defendant’s Brief”) at 1, 11, 29. 

Jurisdiction lies under 28 U.S.C. § 1581(d)(1) (1994). For the reasons 
set forth below, the administrative record in this matter is inadequate to 
support a determination on the Roosevelt Workers’ eligibility for NAF- 
TA-TAA benefits. Plaintiffs’ Motion for Judgment on the Agency Record 
is therefore granted in part, and the action is remanded to Defendant for 
further proceedings consistent with this opinion. 
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I. BACKGROUND 
A. THE TRADE ADJUSTMENT ASSISTANCE LAWS 
As the court noted in Jnt’] Union v. Marshall: 


The Trade Act of 1974 was intended “to foster the economic growth 
of and full employment in the United States and to strengthen eco- 
nomic relations between the United States and foreign countries 
through open and nondiscriminatory world trade,” while, at the 
same time, providing “adequate procedures to safeguard American 
industry and labor against unfair or injurious import competition, 
and to assist industries, firm[s], workers, and communities to adjust 
to changes in international trade flows.” 


Int’?l Union v. Marshall, 584 F.2d 390, 391 (D.C. Cir. 1978) (emphasis 
added) (quoting 19 U.S.C. § 2102(1), (4) (1976)). The court explained the 
purpose of the Trade Adjustment Assistance (“TAA”) Program estab- 
lished by the 1974 Act: 


Congress was of the view that fairness demanded some mechanism 
whereby the national public, which realizes an overall gain through 
trade readjustments, can compensate the particular industries and 
workers who suffer a loss much as the doctrine of eminent domain 
requires compensation when private property is taken for public 
use. Otherwise the costs of a federal policy that conferred benefits 
on the nation as a whole would be imposed on a minority of Ameri- 
can workers and industries. 


Id. at 395 (citations omitted). Under the TAA program, displaced work- 
ers are eligible for a variety of trade adjustment assistance benefits, de- 
signed to “encourage workers who are unemployed because of import 
competition to learn the new skills necessary to find productive employ- 
ment in a changing American economy.” S. Rep. No. 100-71, at 11 
(1987). 

Similarly, Congress and the Administration recognized that—while 
NAFTA would “result in net economic benefits and increased job oppor- 
tunities” for workers in the United States—“some workers [would] 
have to find new employment.” See Statement of Administrative Action 
Accompanying NAFTA Implementation Act (“Statement of Adminis- 
trative Action”), H.R. Doc. No. 103-159, vol. 1 at 672 (1993). Drawing on 
“the best aspects of existing programs,” the NAFTA Transitional Ad- 
justment Assistance (“NAFTA-TAA”) Program! established under the 
NAFTA Implementation Act was deemed “essential” to “provide af- 
fected workers with both rapid and early intervention and the ability to 
engage in long term training while receiving income support.” Jd. Much 
like trade adjustment assistance available under the Trade Act of 1974, 
the NAFTA-TAA program entitles certain workers whose job losses are 
attributable to increased import competition from (or shifts in produc- 
tion to) Canada or Mexico to receive benefits including employment ser- 


1 Benefits available under the program established by the Trade Act of 1974 are denominated “trade adjustment 
assistance,” while those available under the NAFTA Implementation Act are referred to as “transitional adjustment 
assistance.” Both programs are generally referred to herein as “trade adjustment assistance,” except where specifically 
indicated 
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vices, appropriate training, job search and relocation allowances, and 
income support payments. See id. at 673-74; 19 U.S.C. § 2331(d) (1994). 

To qualify for NAFTA-TAA benefits, a group of workers or their union 
or other authorized representative must file with their Governor (gen- 
erally through appropriate state labor authorities) a petition for certifi- 
cation of eligibility to apply for adjustment assistance. After 10 days, the 
state forwards its preliminary findings and recommendation to the La- 
bor Department, which conducts an investigation and reaches a final de- 
termination on the petition. 19 U.S.C. § 2331(b)-(c) (1994). 

The trade adjustment assistance statutes are remedial legislation 
and, as such, are to be construed broadly to effectuate their intended 
purpose. Woodrum v. Donovan, 5 CIT 191, 198, 564 F. Supp. 826, 832 
(1983) (citing United Shoe Workers of Am. v. Bedell, 506 F.2d 174, 187 
(D.C. Cir. 1974)), aff'd, 737 F2d 1575 (Fed. Cir. 1984); see also Former 
Employees of Champion Aviation Prods. v. Herman, 23 CIT 349, 352 
(1999) (citations omitted) (NAFTA-TAA statute is remedial legislation, 
to be construed broadly). Moreover, both “because of the ex parte nature 
of the certification process, and the remedial purpose of [the statutes] 
the [Labor Department] is obliged to conduct [its] investigation with the 
utmost regard for the interests of the petitioning workers.” Stidham v. 
U.S. Dep’t of Labor, 11 CIT 548, 551, 669 F Supp. 432, 435 (citing Abbott 
v. Donovan, 7 CIT 323, 327-28, 588 F Supp. 1438, 1442 (1984) (quota- 
tions omitted) (“Abbott IT”)). 

Thus, while the Labor Department is vested with considerable discre- 
tion in the conduct of its investigation of trade adjustment assistance 


claims, “there exists a threshold requirement of reasonable inquiry. In- 
vestigations that fall below this threshold cannot constitute substantial 
evidence upon which a determination can be affirmed.” Former Em- 
ployees of Hawkins Oil and Gas, Inc. v. U.S. Sec’y of Labor, 17 CIT 126, 
130, 814 F Supp. 1111, 1115 (1993).2 


B. THE FAcTs OF THIS CASE 
The Labor Department’s denial of the Roosevelt Workers’ petition for 
NAFTA-TAA benefits—the action at issue here—has its roots in the De- 
partment’s denial of the Roosevelt Workers’ earlier petition for assis- 
tance under the Trade Act of 1974. Upon receipt of that petition (“the 
TAA petition”), the Labor Department initiated an investigation, and 
sent Chevron Products Company (“CPDS”) astandard form TAA “Busi- 


t., Hawkins Oil and Gas, 17 CIT at 130, 814 F Supp. at 1115 (castigating agency for “a sloppy and inadequate 
tion” which was “the product of laziness,” and holding that a fourth remand would be “futile Local 116 
2 Union of Electronic, Electrical, Salaried, Machine and Furniture Workers v. U.S. Sec’y of or, 16 CIT 490 
193-94, 793 F. Supp. 1094, 1096-97 (1992) (criticizing agency efforts as “cursory at best,” and finding that “there wa 
actually no investigation done whatsoever”); Former Employees of Alcatel Telecomms. Cable v. Herman, 24 CIT 
No. 98-03-00540, Slip Op. 00-88, 2000 Ct. Intl. Trade LEXIS 90, at *24-26 (2000) (concluding that “the adminis 
trative record reveal|ed| no more than an inadequate investigation lacking detail” where, infer alia, agency based it 
negative determination on responses to wrong type of questionnaire and failed to verify accuracy of company’s que 
tionnaire responses); Former Employees of Swiss Indus. Abrasives v. United States, 17 CIT 945, 949-50, 830 F Supp 
637, 641-42 (1993) (“Swiss Indus. Abrasives I”) (characterizing agency's actions as “unreasonable” and its investiga 
tion as “misguided and inadequate at best” where agency, infer alia, failed to clarify important aspects of information 
provided by company, relied on company’s unsubstantiated statements on critical point, and ignored other re levant 
information) 
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ness Confidential Data Request” questionnaire. See AR 11.° CPDS’s 
Human Resources Manager—lIrene D. Aviani—responded to the ques- 
tionnaire, describing the Roosevelt Workers, in essence, as truck driv- 
ers, and providing certain other information concerning (1) the 
company’s organizational structure; (2) the company’s sales, produc- 
tion and employment; (3) company imports and layoffs; (4) any trans- 
fers of production; and (5) the company’s major declining customers. 
See CAR 13-15. 

Based on its investigation, the Labor Department denied the Roose- 
velt Workers’ petition for TAA, finding that they were engaged in the 
performance of services and, thus, did not produce an article within the 
meaning of the TAA statute. AR 16 (Notice of Negative Determination 
Regarding Eligibility To Apply For Worker Adjustment Assistance (Feb. 
17, 2000)). The Labor Department further found that the reduction in 
demand for the workers’ services did not originate at a production facili- 
ty whose workers independently met the statutory criteria for certifica- 
tion. AR 16-17. 

Seeking to appeal the Labor Department’s denial of their TAA peti- 
tion, the Roosevelt Workers sought the assistance of representatives of 
the State of Utah’s Department of Workforce Services. AR 4. In the pro- 
cess of preparing the appeal, the Utah officials learned for the first time 
“that Chevron had been buying Canadian oil.” AR 4. In light of the Ca- 
nadian imports, a new petition was filed—this time seeking NAFTA- 
TAA benefits. AR 1-5 (Petition for NAFTA Transitional Adjustment 
Assistance, with attachments). It is that NAFTA-TAA petition which is 
at issue here. 

According to the NAFTA-TAA petition, before they were laid off, the 
Roosevelt Workers were employed as “gaugers,” who went to “well 
head[s] and or crude oil tanks” to perform various tasks to determine 
whether crude oil should be purchased—“[c]hecking temperature, 
gaugling] the amount of crude in the tank, tak[ing] samples for gravity 
test and grind out for BS&W, and check[ing] the bottom of the tank for 
water or impurities.” AR 3. The NAFTA-TAA petition further explained 
that, if the samples were satisfactory and all tests were passed, “a crude 
oil run ticket [was] written up” and “drivers [were] dispatched to the 
location * * * [to] load[ ] the crude oil on [their] truck[s] and transport| | 
it to one of three locations for refining.” AR 3. 

According to the NAFTA-TAA petition, an influx of lower-cost crude 
oil imported from Canada by Chevron and other companies led to dra- 
matic cutbacks in domestic production. Those cutbacks in domestic pro- 
duction, in turn, resulted in a reduced demand for gaugers such as the 
Roosevelt Workers and—eventually—in the termination of their em- 
ployment. AR 3. 


3 Because the administrative record in this action includes confidential information, two versions of that record 
were prepared. Citations to the public administrative record are noted as “AR while citations to the confidential 
version are noted as “CAR _.” The sole difference between the two is that pages 13 through 15—the “Business Con 
fidential Data Request” questionnaire completed by CPDS’s Human Resources Manager—are omitted from the public 
version, because they include business confidential information 
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Finally, the NAFTA-TAA petition stated that the Roosevelt Workers’ 
former employer “suppllied] components/unfinished and semifinished 
goods” (specifically, crude oil) to “Chevron USA,” which then refined 
the crude into petroleum products. The Roosevelt Workers therefore 
claimed that they qualified for trade adjustment assistance as secondar- 
ily-affected workers, pursuant to the Statement of Administrative Ac- 
tion accompanying the NAFTA Implementation Act. AR 2. 

Accompanying the NAFTA-TAA petition was an internal memoran- 
dum prepared by a representative of the State of Utah’s Workforce Ser- 
vices Department, chronicling certain events leading up to the filing of 
that petition and documenting a significant “lack of cooperation from 
Chevron.” AR 4. The memo noted that Chevron was “very hostile” to 
the Workforce Services Department representative who contacted the 
company concerning the Roosevelt Workers’ TAA petition, stating that 
“it was none of her business.” AR 4. The memo further noted that one 
Chevron official who had provided the Roosevelt Workers with much in- 
formation “did not want them to use his name as he [was] worried about 
the negative effects from Chevron.” AR 4. 

The preliminary Findings and Recommendations of the State of 
Utah—including a finding that “[t]he Chevron company is receiving all 
crude products from Canada, causing the company in Roosevelt, Utah to 
layoff workers”—also were forwarded to the Labor Department. See 
Memorandum from State of Utah Department of Workforce Services to 
U.S. Department of Labor re: NAFTA-TAA Petition Preliminary State 
Investigation/Chevron (CPDS) (April 10, 2000) (Plaintiffs’ Brief, Exh. 
3). However, there is no indication that the Labor Department consid- 
ered Utah’s findings in reaching its determination. See Defendant’s 
Brief at 27 (conceding that “it is unclear from the record whether the 
agency decisionmaker considered the preliminary findings prior to issu- 
ing his decision”). 

Relying exclusively on its earlier investigation, the Labor Depart- 
ment denied the Roosevelt Workers’ NAFTA-TAA petition. With no fur- 
ther investigation, the agency again ruled that the workers “were 
engaged in lifting and transportation of crude oil to domestic refineries” 
and thus “were engaged in services and did not produce an article” with- 
in the meaning of the statute; nor did the “reduction in [the] demand for 
[their] services * * * originate at a production facility whose workers in- 
dependently [met] the statutory criteria for certification.” AR 10 (Find- 
ings of the [NAFTA-TAA] Investigation); AR 18-19 (Notice of Negative 
Determination Regarding Eligibility To Apply for NAFTA-Transitional 
Adjustment Assistance (April 24, 2000)).4 Notice of that negative deter- 
mination was published May 11, 2000. AR 24 (Notice of Determinations 
Regarding Eligibility To Apply for Worker Adjustment Assistance and 
NAFTA Transitional Adjustment Assistance, 65 Fed. Reg. 30,442, 
30,444 (May 11, 2000)). 


4 Notices of the Labor De partment’s denial of the NAFTA-TAA petition were sent to the Roosevelt Workers the day 
after the determination. AR 20-23 
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The Roosevelt Workers filed a timely application for administrative 
reconsideration of the denial of their NAFTA-TAA petition. See AR 29.5 
The application for reconsideration stated, in essence, that (1) the rela- 
tively low price of crude oil imported from Canada forced U.S. producers 
to reduce domestic activity, which resulted in a loss of demand by domes- 
tic oil producers for gaugers, leading to the Roosevelt Workers’ separa- 
tion; (2) an increase in imports of Canadian crude oil, including imports 
by Chevron, replaced lost production in the local area; (3) Chevron’s re- 
placement of locally-produced domestic oil with lower cost Canadian 
crude caused a reduced demand for the Roosevelt Workers’ services; 
(4) other trucking and non-producing entities have been certified for 
trade adjustment assistance; (5) the Labor Department’s determination 
was premature because the State of Utah had not issued its preliminary 
findings of investigation; and (6) the Labor Department official issuing 
denials of petitions in the first instance should not also be responsible 
for the review of administrative appeals of those denials. AR 29-30; see 
also AR 33-34. 

In response to the application for reconsideration, a Labor Depart- 
ment investigator phoned Ms. Aviani, the Human Resources Manager 
of Chevron Products Company (“CPDS”), sometime in May 2000, to ask 
about “the type of work being performed by the[ ] workers at the Roose- 
velt Utah facility.” See AR 31 (Memorandum to File (undated), from 
Rick Praeger (Labor Department), re: “TA-W-37,240: Chevron Prod- 
ucts Company, Roosevelt, Ut”). Ms. Aviani told the investigator that 
“the workers drove trucks and would pick up or deliver crude.” AR 31. 
When the investigator asked whether the drivers did pick ups and deliv- 
eries only for Chevron wells, Ms. Aviani initially stated that the wells 
were “either Chevron owned or ‘partner’ wells.” AR 31. However, some 
time later, she called the investigator back to retract her earlier state- 
ment, and reported instead that “95% of the crude picked up by the driv- 
ers in Roosevelt * * * [was] from 3rd party wells in which Chevron did 
not have a financial interest, other than purchasing the crude.” AR 31. 

On July 21, 2000, the Labor Department denied the application for 
reconsideration, stating that—according to its investigation—“there 
were no company imports of crude oil” but, rather, the Roosevelt Work- 
ers were “engaged in lifting and transporting crude oil,” and thus pro- 
vided a service and did not produce an article within the meaning of the 
statute. AR 32-35 (Notice of Negative Determination Regarding Ap- 
plication for Reconsideration (July 25, 2000)). The Labor Department 
further ruled that the Roosevelt Workers did not satisfy the criteria ap- 
plicable to service workers because (1) “[t]here were no NAFTA-TAA 
certifications in effect for workers of Chevron Products Company,” and 
(2) the Roosevelt Workers “lifted and transported crude oil that was pri- 


° In the same submission, the Roosevelt Workers also sought reconsideration of the Labor Departme 
two TAA petitions. See AR 29. The Labor Department denied those aspects of the application for recon 
procedural grounds, and those denials are not challenged in this action. See AR 32 
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marily purchased from unaffiliated firms.”® Jd. The Labor Department 
rejected the Roosevelt Workers’ remaining contentions as well and, ac- 
cordingly, sustained its original determination denying their eligibility 
for NAFTA-TAA. AR 35. Notice of the denial of reconsideration was pub- 
lished on August 1, 2000. AR 43 (Notice of Negative Determination Re- 
garding Application for Reconsideration; Chevron Products Company, 
Roosevelt, UT, 65 Fed. Reg. 46,988 (Aug. 1, 2000)). 

At the same time it denied reconsideration of its determination on the 
NAFTA-TAA petition, the Labor Department also issued a determina- 
tion denying the Roosevelt Workers certification as a “secondarily-af- 
fected worker group” under the Statement of Administrative Action 
accompanying the NAFTA Implementation Act. AR 36 (Negative Find- 
ing Regarding Qualification as a Secondarily Affected Worker Group 
Pursuant to the Statement of Administrative Action Accompanying the 
NAFTA Implementation Act (July 21, 2000)). That negative determina- 
tion was based on the agency’s findings that (1) “[t]he workers of Chev- 
ron Products Company in Roosevelt, Utah, are engaged in 
employment related to lifting and transporting crude oil”; (2) “the ma- 
jority of [the] crude oil lifted and transported by the Roosevelt workers 
[was] purchased from 3rd parties”; and (3) the workers did not “supply 
components, unfinished, or semifinished goods to a directly-affected 
(‘primary’) firm nor did they assemble or finish products made by a di- 
rectly-affected firm.” AR 37. 

This appeal followed. 


I]. STANDARD OF REVIEW 

Judicial review of a Labor Department determination denying certifi- 
cation of eligibility for trade assistance benefits is confined to the admin- 
istrative record. See, e.g., Champion Aviation, 23 CIT at 350 (citing 28 
U.S.C. § 2640(c) (1994) and Int’l Union v. Reich, 22 CIT 712, 716, 20 F 
Supp. 2d 1288, 1292 (1998)). The agency’s determination must be sus- 
tained if it is supported by substantial evidence in the record and is 
otherwise in accordance with law. 19 U.S.C. § 2395(b) (1994); Swiss In- 
dus. Abrasives I, 17 CIT at 947, 830 F Supp. at 639 (citing Former Em- 
ployees of Gen. Elec. Corp. v. U.S. Dep’t of Labor, 14 CIT 608, 611 (1990)). 

The Labor Department’s findings of fact are thus conclusive if they 
are supported by substantial evidence. See Former Employees of Galey 
& Lord Indus., Inc. v. Chao,26CIT __, , No. 01-00130, Slip Op. 
02-74, 2002 Ct. Intl. Trade LEXIS 79, at *6 (2002) (citation omitted). 
However, substantial evidence is more than a “mere scintilla”; it must 
be enough to reasonably support a conclusion. Id. at *7 (citing Ceramica 
Regiomontana, S.A. v. United States, 10 CIT 399, 405, 636 F. Supp. 961, 
966 (1986), aff'd, 810 F2d 1137 (1987)). And “[a]n assessment of the 
substantiality of record evidence must take into account whatever else 
in the record fairly detracts from its weight.” Former Employees of 


© Notices of the Labor Department’s denial of the application for reconsideration were sent to the Roosevelt Workers 
the same day. AR 39-42 
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Swiss Indus. Abrasives v. United States, 19 CIT 649, 651 (1995) (citing 
Universal Camera Corp. v. NLRB, 340 U.S. 474, 488 (1951)) (“Swiss In- 
dus. Abrasives II”). 

Moreover, all rulings based on the agency’s findings of fact must be 
“in accordance with the statute and not * * * arbitrary and capricious”; 
to that end, “the law requires a showing of reasoned analysis.” Gen. 
Elec. Corp., 14 CIT at 611 (quoting Int’l Union v. Marshall, 584 F.2d at 
396 n.26). 

In short, although it is clear that the scope of review here is narrow, 
and that a court is not free to substitute its judgment for that of the 
agency, it is equally clear that “the agency must examine the relevant 
data and articulate a satisfactory explanation for its action including a 
‘rational connection between the facts found and the choice made.’” Al- 
catel Telecomms., 24 CIT at , No. 98-03-00540, Slip Op. 
00-88, 2000 Ct. Intl. Trade LEXIS 90, at *11 (quoting Motor Vehicle 
Mfrs. Ass’n v. State Farm Mut. Auto Ins., 463 U.S. 29, 43 (1988) (cita- 
tions omitted)). Where “good cause [is] shown,” a case must be remand- 
ed for further investigation and analysis. See 19 U.S.C. § 2395(b) (1994); 
Former Employees of Linden Apparel Corp. v. United States, 13 CIT 467, 
469, 715 F. Supp. 378, 381 (1989); Swiss Indus. Abrasives I, 17 CIT at 
947, 830 F Supp. at 640. 


III. ANALYSIS 


As part of the NAFTA Implementation Act, lawmakers established a 
trade adjustment assistance program with two separate components, 
designed to provide benefits both for workers in firms “directly affected 


by imports from or shifts in production to Mexico or Canada” and for 
“workers in secondary firms that supply or assemble products produced 
by firms that are directly affected.” Statement of Administrative Action, 
H.R. Doc. No. 103-159, vol. 1 at 672, 674 (1993). The Roosevelt Workers 
petitioned for certification under both components of the program, 
which are addressed in turn below. 


A. ELIGIBILITY FOR ASSISTANCE TO WORKERS IN 
DIRECTLY AFFECTED (“PRIMARY”) FIRMS 
Under the NAFTA-TAA statute, as well as the TAA provisions of the 
Trade Act of 1974, workers in directly affected (“primary”) firms may be 
eligible for assistance either as “production workers” or as “support ser- 
vice workers.” 


1. ELIGIBILITY AS “PRODUCTION WORKERS” 


Under the NAFTA-TAA statute, workers are to be certified as eligible 
for benefits if the Secretary of Labor determines that: 


* * * a significant number or proportion of the workers in such 


workers’ firm or an appropriate subdivision of the firm have be- 
come totally or partially separated, or are threatened to become to- 
tally or partially separated, and either— 
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(A) that— 

(i) the sales or production, or both, of such firm or subdi- 
vision have decreased absolutely, 

(ii) imports from Mexico or Canada of articles like or di- 
rectly competitive with articles produced by such firm or 
subdivision have increased, and 

(iii) the increase in imports under clause (ii) contributed 
importantly to such workers’ separation or threat of sepa- 
ration and to the decline in the sales or production of such 
firm or subdivision; or 

(B) that there has been a shift in production by such workers’ 
firm or subdivision to Mexico or Canada of articles like or di- 
rectly competitive with articles which are produced by the firm 
or subdivision. 
19 U.S.C. § 2331(a)(1) (1994) (emphasis added). Thus, on its face, the 
NAFTA-TAA statute covers displaced workers who produced articles. 
The Labor Department denied the Roosevelt Workers’ NAFTA-TAA 
petition based on its conclusion that the workers did not produce an ar- 
ticle but were, rather, “engaged in services.” AR 18, 27, 33-34. The 
agency apparently based that conclusion on its finding that “[t]he af- 
fected workers were engaged in the lifting and transportation of crude 
oil.” AR 18. See also AR 10, 33-34. However, as it stands, the record sup- 
ports neither the Labor Department’s finding as to the nature of the 
work performed by the Roosevelt Workers, nor its conclusion that they 
provided services and did not “produce” an “article.” 
Although rendered in a TAA case, the recent opinion in Marathon 
Ashland is instructive here. Former Employees of Marathon Ashland 


Pipeline, LLC v. Chao, 26 CIT _, 215 F Supp. 2d 1345 (2002). Much 
like this case, that case also involved workers formerly employed as 


, 


“gaugers” who assertedly “performed the functions, inter alia, of test- 
ing and determining the quality of crude oil to be purchased and trans- 
ported.” 26 CIT at _ , 215 F Supp. 2d at 1347.7 There, too, the Labor 
Department denied the workers’ petition based on its conclusion that 
the gaugers provided services and did not produce an article. 26 CIT at 
____, 215 F Supp. 2d at 1349. 


‘ Plaintiffs’ Reply Brief noted that “the court has not previously addressed whether the act of gauging oil is an activi 
ty contemplated by the statute.” See Plaintiffs’ Reply Brief at 2-3. Although that statement was true at the time it was 
made, neither party brought Marathon Ash/and to the attention of the Court after that opinion issued. See generally 
Thomas R. Newman & Steven J. Ahmuty, Jr., Disclosing Adverse Authority, N.Y. L.J., Sept. 4, 2002, at 3 (discussing “the 
lawyers’ responsibility to see to it that all relevant authorities are brought to the attention of the court, those support 
ing the position urged as well as those against it,” and noting that just as one would advise the court of a recently 
decided, or found, favorable case,” in fulfillment of counsel’s duty to zealously represent the interests of his client—-so 
too the ethical obligation of candor toward the court requires that counsel “disclose directly adverse authority not 
known to and cited by opposing counsel.”). See a/so ABA Model Rules of Prof] Conduct R. 3.3 (2002), “Candor Toward 
the Tribunal.” 

Counsels’ duties of disclosure “continue to the conclusion of |a| proceeding” and cover any legal authority “in the 
controlling jurisdiction” (including not only decisions of relevant appellate courts, but also decisions of the same court 
courts of coordinate jurisdiction and even lower courts). See, e.g., ABA Model Rules of Prof] Conduct R. 3.3(c) (dura 
tion of obligation to disclose); Disclosing Adverse Authority, N.Y. L.J., Sept. 4, 2002, at 4 (definition of “controlling juris 
diction”); Angela Gilmore, Self-Inflicted Wounds: The Duty to Disclose Damaging Legal Authority, 43 Clev. St. L. Rev 
303, 308 (1995) (Rule 3.3 “dictates disclosure of cases decided by the same court or higher courts in the same jurisdic 
tion”). See also Amoco Oil Co. v. United States, 234 F.3d 1374, 1378 (Fed. Cir. 2000) (criticizing counsel’s “fail|ure| to 
cite, much less distinguish, clearly governing case law” as potential violation of Rule 3.3) 
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But the Marathon Ashland court held that the Labor Department’s 
negative determination was not supported by substantial evidence, be- 
cause the agency drew “the unsubstantiated conclusion that the peti- 
tioning employees did not ‘produce’ an article” within the meaning of 
the statute. 26 CIT at , 215 F Supp. 2d at 1351. Criticizing the La- 
bor Department for relying on “conclusory assertions provided by com- 
pany officials” while ignoring “evidence presented by the petitioning 
workers * * * that they were involved in more than the mere transporta- 
tion of crude oil, [that] directly contradicts the company officials’ con- 
clusions,” the court emphasized that “[a]t best, the administrative 
record provides limited information discussing whether the Plaintiffs’ 
duties as gaugers place them within the group of eligible import-im- 
pacted employees Congress intended to benefit from TAA.” 26 CIT at 
____, 215 F. Supp. 2d at 1351-53. The Marathon Ashland court con- 
cluded that “[w]hether [the gaugers in that case] provided a service and 
did not participate in the ‘production’ of an ‘article’ * * * is a determina- 
tion that the Secretary [of Labor] must make based on evidence in the 
record by discussing the duties performed by the gaugers and how their 
responsibilities fit into the oil production scheme of their parent compa- 
ny.” 26 CIT at , 215 F Supp. 2d at 1353. The court therefore remand- 
ed the case to the Labor Department for further investigation and 
analysis. 26 CIT at , 215 F Supp. 2d at 1355. 

The administrative record in this case is at least as skimpy as that in 
Marathon Ashland, and warrants the same result. 

As in Marathon Ashland, the Roosevelt Workers were employed as 
“gaugers,” and state that they performed “a number of tasks” at well 
heads and crude oil tanks before the oil was purchased and readied for 
transport: “[c]hecking temperature, gaugling] the amount of crude in 
the tank, tak[ing] samples for gravity test{ing] and grind[ing] out for 
BS&W, and check[ing] the bottom of the tank for water or impurities.” 
AR 3. See also AR 29 (Roosevelt Workers required “to run tests for tem- 
perature, gauge volume of crude, percentage of BS and W, volume of wa- 
ter separation, and sediment in the bottom of the tanks”). Indeed, 
according to the Roosevelt Workers’ petition, if the oil passed all tests 
administered by the gauger, “a crude oil ticket [was] written up for that 
tank * ** The drivers [were then] dispatched to the location and 
load[ed] the crude oil on [their] truck[s] and transport[ed] it to one of 
three locations for refining.” AR 3. On its face, the clear implication of 
that language from the petition is that “gaugers” are personnel separate 
and distinct from “drivers,” who are summoned only after the gaugers 
have tested and approved the oil. See a/so Plaintiffs’ Brief at 8 (asserting 
that, as gaugers, Roosevelt Workers were “directly involved in the pro- 
duction process for petroleum * * * before the drivers arrive[d/] * * * to 
transport the oil for refining”) (emphasis added). 

Nevertheless, for reasons not explained in the record, the Labor De- 
partment rejected the Roosevelt Workers’ descriptions of the duties of 
their jobs, crediting instead a company official’s representations that 
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“the workers drove trucks and would pick up or deliver crude.” AR 31; 
see also CAR 13. 

As the Government observes, the Labor Department may properly 
rely upon “unverified statements of company officials,” absent “contra- 
dictory information.” See Defendant’s Brief at 26 (citing U.S. Steel 
Workers of America, Local 1082 v. McLaughlin, 15 CIT 121, 122 (1991) 
and Local 167, Int’l Molders & Allied Workers’ Union v. Marshall, 643 
F.2d 26, 31-32 (1st Cir. 1981)). But that is not the case here. As in Mara- 
thon Ashland, the unverified statements of the company official in this 
case were contradicted by the workers’ descriptions of their own jobs. 

Indeed, the doubt cast on the reliability of the information supplied by 
the company here is even greater than the doubt in Marathon Ashland, 
for two reasons. Not only was the information supplied by the company 
official in this case contradicted by that provided by the workers; in 
addition, the Labor Department was on notice that the company had 
earlier refused to cooperate with Utah state officials who were review- 
ing the Roosevelt Workers’ petition. See AR 4 (documenting company’s 
“lack of cooperation” with state official, and noting that company was 
“very hostile” to state official and “informed her that it was none of her 
business”). In fact, according to one Utah state official, the company ac- 
tually gave the state misinformation on a critical point. See AR 4 (docu- 
menting company statement that workers were “taking early 
retirement which was not the case at all,” and that one of those laid off 
“was only 24 years old”).? Moreover, as discussed further below, the 
company official contacted by the Labor Department gave two inconsis- 
tent statements on a key point—the ownership of the oil wells where the 
Roosevelt Workers worked. See AR 31 (Aviani initially stated that wells 
were “either Chevron owned or ‘partner’ wells,” but called back later to 
state that “95% of the crude * * * [was] from 3rd party wells”). 

As in Marathon Ashland, the inconsistency between the statements 
of the Roosevelt Workers and statements of the company official alone 
would have necessitated further agency investigation of the precise na- 
ture of the gaugers’ work. But, in light of the Utah state officials’ experi- 
ence with the company, and the company official’s changing story, the 
Labor Department should have seen “red flags” everywhere. “The less 
the [Labor Department] goes beyond the unsubstantiated oral state- 
ments of company officials, the less is required of plaintiffs to rebut 
those statements.” Former Employees of Bell Helicopter Textron v. 
United States, 18 CIT 323, 328 (1994). Under the circumstances of this 
case, it was unreasonable for the Labor Department to rely on the un- 


8 The observations of the Utah state officials are difficult to reconcile with the Government’s apparent confidence in 
claiming here that “|t|here is no evidence that Chevron Products Company officials were uncooperative or less than 
forthright during Labor’s investigation.” See Defendant’s Brief at 26 n.10 
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verified statements of CPDS’s Human Resources Manager, Ms. Aviani, 
without further inquiry or explanation.9 

The Roosevelt Workers’ employment in the oil industry adds another 
dimension to the case. Apparently anticipating an argument that, as 
gaugers, the Roosevelt Workers were engaged in “exploration or drilling 
for oil” rather than production processes further downstream,!° the 
Government notes that—prior to certain 1988 amendments to the TAA 
statute—workers involved in exploration or drilling were not consid- 
ered to be “producing” an article for purposes of eligibility for TAA bene- 
fits. See Defendant’s Brief at 20 n.8 (citing Former ee got ees of Zapata 
Offshore Co. v. United States, 11 CIT 841 (1987)).1! Referring to 19 
U.S.C. § 2272(b)(2) (1994) (which was added to the TAA statute in 1988 
to clarify that exploration and drilling are included within the definition 
of “producing” oil), the Government emphasizes that “[a] similar defini- 
tion was not included in the NAFTA Transitional Adjustment Assis- 
tance Program.” Defendant’s Brief at 20. 

Although the Government does not amplify that argument, it is worth 
noting that the Labor Department’s determinations in this case were 
not based on any such ground. AR 18-19, 32-35. Moreover, this appears 
to be an issue of first impression; and matters of statutory interpreta- 
tion properly rest in the first instance with the agency charged with im- 
plementing the statute. Post hoc rationalization by litigation counsel is 
no substitute for the agency’s own “reasoned analysis evident in the ad- 
ministrative record,” which is what the law requires. See generally SKF 
USA Inc. v. United States, 254 F3d 1022, 1028 (Fed. Cir. 2001) (citing 
Burlington Truck Lines, Inc. v. United States, 371 U.S. 156, 165-69 
(1962)); Int’l Union v. Marshall, 584 F.2d at 396 (footnote omitted). 

Certainly the Government’s brief identified nothing in the legislative 
history to suggest that the concept of “producing” an “article” was in- 
tended to be defined more narrowly for purposes of the NAFTA-TAA 


9 See, ¢ g., Bell Helicopter, 18 CIT at 326 (Labor Department d in relying on unverified statements of company 
officials where both officials “had serious adverse interests to ac on ledging or confirming x that the job losses were due 
to the fact that |the firm| could pay Canadians less than Americans * * * |and| * * * inten dad to dojus st that. The public 
relations implications alone were enough to cast a cloak of suspicion over Ithe firm’s| responses, both in terms of veraci 
ty and completeness.”); Former Employees of Barry Callebaut v. Herman, 25 CIT , 177 F. Supp. 2d 1304 
1309-11 (2001) (Labor Department erred in accepting company’s unverified questionnaire responses while failing to 
analyze contradictory evidence suggesting company responses were less than truthful); Swiss Indus. Abrasives I, 17 
CIT at 949, 830 F. Supp. at 641 (Labor Department erred by relying exclusively on respondent company’s unsubstan 
tiated statement that imports were not in competition with domestic products); Former Employees of Kleinert’s, Inc. t 
Herman, 23 CIT 647, 654-55, 74 F. Supp. 2d 1280, 1288 (1999) (Labor Department erred in relying on unverified state 
ments of company official in face of factual discrepancies in record 

10 In their Reply Brief, the Roosevelt Workers assert that they are “former employees of Chevron Products Compa 
ny, Roosevelt, Utah, which is a subsidiary of Chevron U.S.A., Inc., a company that engages in the exploration and pro 
duction of crude oil and natural gas.” See Plaintiffs’ Reply Brief at 2 (emphasis added) 


11 Disputing the Roosevelt Workers claim the At, augers, they were “directly involved in the production process 
for petroleum * * * before the drivers arriveld| * “tol transport the oil for refining” (see Plaintiffs’ Brief at 8), the 
Government maintains that “|t|here is no evidence that the Roosevelt workers were involved in the production of 
crude oil, or in the exploration or drilling of crude oil.” Defendant’s Brief at 19-20. To the contrary, as discussed else- 
where, the record is entirely unclear as to the precise nature of the Roosevelt Workers’ duties (as well as the ownership 
and control of the oil wells at issue, and various other pertinent facts) 
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program than for the TAA program.'? And it is telling that the Labor De- 
partment’s own “Findings of the Investigation” prepared in the NAF- 
TA-TAA investigation in this case assert that the Roosevelt Workers “do 
not produce[ | crude oil” or engage[] in the exploration and production 
of oil or natural gas”-—suggesting that the agency itself interpreted the 
NAFTA-TAA statute to include exploration and drilling within the defi- 
nition of “producing.” See AR 10.'" 

Finally, invoking Former Employees of Permian Corp. v. United 
States, 13 CIT 673, 674-75, 718 F Supp. 1549, 1550-51 (1989), the Gov- 
ernment argues that “even assuming that Congress intended a similar 
definition of oil production to apply in [TAA cases and] NAFTA-TAA 
cases, courts have held that services unrelated to the locating and ex- 
tracting of oil from the ground do not involve the production of oil or nat- 
ural gas” for purposes of eligibility for trade adjustment assistance. 
Defendant’s Brief at 20-21. However, as the court recently observed in 
Marathon Ashland, Permian involved employees of a firm that trans- 
ported and marketed crude oil purchased from unaffiliated companies. 
See Marathon Ashland, 26CITat__, 215 F Supp. 2d at 1354 n.10 (cit- 
ing Permian, 13 CIT at 673, 718 F. Supp. at 1549). As discussed above, 
the evidence in this case is at best ambiguous both as to the exact duties 
of the Roosevelt Workers and as to the ownership and control of the oil 
wells where they labored. In short, it is in fact far from clear whether 
those wells were in fact owned and controlled by “unaffiliated compa- 
nies.” 

Even more fundamentally, Marathon Ashland casts doubt on the 
Government’s narrow interpretations of the statute, the legislative his- 
tory, and the relevant case law in support of its argument that gaugers 
provide services falling outside the trade adjustment assistance laws. 
See generally Marathon Ashland, 26 CIT at , 215 F Supp. 2d at 
1354-55. 

The Labor Department has an affirmative obligation “to conduct a 
factual inquiry into the nature of the work performed by the petitioners 
to determine whether it amounted to that of service or that of produc- 
tion.” Former Employees of Shot Point Servs. v. United States, 17 CIT 
502, 507 (1993) (citations omitted). Indeed, more generally still, the 
agency “has an affirmative duty to investigate whether petitioners are 
members of a group which Congress intended to benefit” from trade ad- 
justment assistance legislation. Hawkins Oil and Gas, 17 CIT at 129, 


12 To the contrary, indications are that coverage under the NAF'TA-TAA program was intended to be more expansi 
ve—not more restrictive—than coverage under the TAA program. For example, the NAFTA-TAA program extends 
benefits to secondarily-affected workers (sce section III.B, below), and covers not only import competition but also 
shifts in production—a situation not covered by the TAA program. See Statement of Administrative Action, H.R. Doc 
No. 103-159, vol. 1 at 674 (1993) (secondarily-affected workers); 19 U.S.C. § 2331(a)(1)(B) (1994) (shifts in produc 
tion). See also H.R. Doc. No. 103-159, vol. 1 at 672 (1993) (NAFTA-TAA program intended to reflect “the best aspects of 
existing programs”) 

3 Even if it were determined that the NAFTA-TAA statute does not include exploration and drilling for oil within 
the definition of “producing,” the statute requires that—where petitioning workers are found to be ineligible for NAF 
TA-TAA benefits—the Labor Department is to automatically evaluate their eligibility for benefits under the TAA stat 

within the definition of “producing”). See 19 U.S.C. § 2331(e)(2 
(1994). Thus, a determination that the Roosevelt Workers’ duties constituted exploration and/or drilling should—in 
and of itself—pose no insurmountable hurdle to their cause 
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814 F Supp. at 1114 (citations omitted). As in Marathon Oil, the Labor 
Department here failed to properly discharge those duties. See generally 
Marathon Oil, 26CITat__—, 215 F Supp. 2d at 1351-52 (“At best, the 
administrative record provides limited information discussing whether 
the Plaintiffs’ duties as gaugers place them within the group of eligible 
import-impacted employees Congress intended to benefit from TAA. As 
such, [the] court cannot conclude that Labor * * * satisfied its require- 
ment of reasonable inquiry, especially when viewed in light of the reme- 
dial purpose of the statute.”). 

Much like Marathon Ashland, this action too must be remanded to 
enable the Labor Department to address the issues raised above (for 
purposes of its “production workers” analysis as well as its other analy- 
ses, discussed in greater detail below). Among other things, the Labor 
Department shall conduct a thorough investigation of the duties of 
gaugers such as the Roosevelt Workers, in the context of the oil produc- 
tion scheme of CPDS-related entities;!4 and the agency shall make a 
reasoned determination on the record as to whether or not the gaugers’ 
work constituted the provision of a service or the “produc[tion]” of an 
“article” within the meaning of the statute. 


2. ELIGIBILITY AS “SUPPORT SERVICE WORKERS” 


Even if the Labor Department makes a reasoned determination, sup- 
ported by substantial evidence in the record, that the Roosevelt Workers 
do not “produce” an “article,” they nevertheless are eligible for certifi- 
cation as “support service workers,” if: 


(1) their separation was caused importantly by a reduced demand 
for their services from a parent firm, a firm otherwise related to the 
subject firm by ownership, or a firm related by control; 

(2) the reduction in the demand for their services originated at a 
production facility whose workers independently met the statutory 
criteria for certification; and 

(3) the reduction directly related to the product impacted by im- 
ports. 

See AR 19 (emphasis added). See generally Bennett v. U.S. Sec’y of Labor, 
20 CIT 788, 792 (1996) (citations omitted); Abbott v. Donovan, 6 CIT 92, 
100-01, 570 F. Supp. 41, 49 (1983) (“Abbott I”) (while legislative history 
and statute on its face are silent as to coverage of service workers, 
agency has interpreted statute to cover them in certain circumstances). 

In this case, the Labor Department ruled that the Roosevelt Workers 
did not qualify as “service workers” based on its findings that “[t]here 
were no NAFTA-TAA certifications in effect for workers of Chevron 
Products Company” and that the Roosevelt Workers “lifted and trans- 
ported crude oil that was primarily purchased from unaffiliated 


14 Where, as here, “the company under investigation is part of a larger corporate entity, the | Labor Department] has 
a duty of providing a description of the |company’s] organizational structure and of inquiring into how the subject com- 


case will inform not only the agency’s determinations on the Roosevelt Workers’ eligibility for certification as “produc 
tion workers,” but also its determinations on their status as “service workers” and “secondarily-affected workers.” 
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firms.”!5 AR 10, 19, 34. But, here again, the Labor Department’s find- 
ings and conclusions are not supported by substantial evidence in the 
record. 

The first ground for the Labor Department’s denial of “service work- 
er” status concerns the Roosevelt Workers’ relationship, if any, to “a 
production facility whose workers independently met the statutory cri- 
teria for certification.” See AR 19 (emphasis added). It is not clear from 
the record—which has scant evidence on the point—what the Labor De- 
partment determined to be the relevant “production facility” for pur- 
poses of its “service workers” analysis. The agency’s initial 
determination is entirely silent on the point; and the determination de- 
nying the Roosevelt Workers’ request for reconsideration identifies only 
“Chevron Products Company” by name. AR 18-19, 34. See also AR 10. 

In focusing on Chevron Products Company, the Labor Department 
apparently relied on information supplied by the company official, Ms. 
Aviani, who stated that drivers at the Roosevelt Facility transport crude 
oil to a particular Chevron Products Company facility for refining. CAR 
13. But, according to the Roosevelt Workers themselves, the oil that they 
tested was destined for “one of three locations for refining.” AR 3. Ifthat 
statement is accurate, there are at least two other potential “production 
facilities” that the Labor Department should have considered; more- 
over, nothing in the record confirms that the particular refinery named 
by Ms. Aviani was one of the three “locations” to which the Roosevelt 
Workers referred. Because the agency apparently failed to identify all 
potentially relevant facilities, the Labor Department’s investigation 
was inadequate to rule out the possibility that workers at at least one of 
the three “locations” might have “independently met the statutory cri- 
teria for certification.” As discussed more fully above, the Labor Depart- 
ment simply was not free to rely on information supplied by Ms. Aviani, 
in the face of conflicting information supplied by the Roosevelt Workers 
(to say nothing of the other indicia casting doubt on the reliability of in- 
formation provided by the company). 

Although not without doubt, it appears that the Labor Department’s 
assertion that the Roosevelt Workers “lifted and transported crude oil 
that was primarily purchased from unaffiliated firms” reflects the 
agency’s consideration of another possibility: the possibility that the 
relevant “production facility” might be oil wells—the source of the 
crude oil—rather than the refineries where the crude oil was processed. 


15 Significantly, the Labor Department did not cite the source of the oil as grounds for denying “service worker 
status until its determination on the Roosevelt Workers’ application for reconsideration—after an agency investigator 
spoke with a company official who retracted her earlier statement on the same subject to assert “that 95% of the crude 
* * * \was| from 3rd party wells.” Compare AR 18-19 to AR 32-35; AR 31. See also Linden Apparel Corp., 13 CIT at 470, 
715 F Supp. at 381 (rejecting Labor Department determination as “flawed” where agency investigation failed to uncov 
er significant fact until after workers filed application for reconsideration) 
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See AR 34.16 However, in making its finding that the oil “was primarily 
purchased from unaffiliated firms,” the agency again relied on informa- 
tion supplied by the company official—on a point on which the company 
official herself reversed course. 

When the Labor Department investigator contacted Ms. Aviani, he 
“asked if the drivers were [picking up or delivering crude] only for Chev- 
ron wells, and she said * * * the wells were either Chevron owned or 
‘partner’ wells.” AR 31 (emphasis added). Only later did she call back to 
say “that 95% of the crude picked up by the drivers in Roosevelt [was] 
from 3rd party wells in which Chevron did not have a financial interest, 
other than purchasing the crude.” AR 31 (emphasis added). The Gov- 
ernment argues that there was no reason for the Labor Department to 
view Ms. Aviani’s second statement “as anything other than a follow up 
call to provide more accurate information.” Defendant’s Brief at 26. To 
the contrary, Ms. Aviani’s 1805 change of position on such a key fact 
should alone have sparked further investigation.!7 And, as discussed 
above, there were a number of other “red flags” as well. In addition, the 
Labor Department’s exclusive focus on oil wells may be inappropriate, 
in light of the Roosevelt Workers’ statement that they worked at “crude 
oil tanks” as well as “well head[s]”—which raises yet another potential, 
albeit implicit, inconsistency between Ms. Aviani’s statements and 
those of the workers. See AR 3. 

This action must be remanded to enable the Labor Department—if it 
determines that the Roosevelt Workers do not “produce” an “ar- 
ticle’—to conduct a proper investigation to determine the appropriate 
“production facility” for purposes of its “service workers” analysis. And, 
just as the agency is obligated—in defining the “appropriate subdivi- 
sion” for purposes of its “production workers” analysis—“to choose a 
subdivision that best effectuates the purposes of [trade adjustment as- 
sistance legislation] in light of the circumstances of the individual case” 
(see Int’l Union v. Marshall, 584 F.2d at 397), so too the Labor Depart- 
ment is obligated—for purposes of its “service workers” analysis—to 
choose a production facility “that best effectuates the purposes” of the 
NAFTA-TAA statute given the facts of the case at bar. Further, the rea- 
sons for the agency’s “production facility” determination “must be evi- 
dent in the record.” Jd. (agency’s choice of plant as “appropriate 


16 Particularly in light of the Roosevelt Workers’ description of their responsibilities as “gaugers,” this would seem 
to be entirely appropriate. As the discussion in section III.A.1 (above) suggests—based on the little evidence now in the 
record concerning (1) the Roosevelt Workers’ duties, (2) their roles v7s-a-vrs exploration and drilling on the one hand 
vs. refining on the other, and (3) the organizational structure of CPDS and related corporate entities—it seems plausi 
ble to consider the Roosevelt Workers as part of either or both of two separate but related “production” processes (one 
“upstream” and the other “downstream”): the exploration, drilling and “production” of crude oil, or—alternative 
ly—the “production” of refined petroleum products 


17 In their opening brief, the Roosevelt Workers argued that it was improper for the Labor Department to rely blind 
ly on Ms. Aviani’s second statement, both because it directly contravened her initial statement and “|slince well pro 
duction is generally ‘leased’ by Chevron.” Plaintiffs’ Brief at 12. The Government characterizes that statement as 
‘bald and unsupported.” See Defendant’s Brief at 25-26. But the Labor Department was on notice of the existence of 
such leases at least as early as the Roosevelt Workers’ NAFTA-TAA petition. See AR 3 (stating that, as price of domestic 
crude oil plummeted, “producers were released from lease obligations,” and referring to “sale of leases” and “changed 
leases”). Simply stated, the agency should have thoroughly investigated the ownership and control of the oil wells in 
question. It will have a second opportunity to do so on remand 
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subdivision” rejected where not the product of reasoned analysis in re- 
cord).18 

Moreover, after the Labor Department identifies the appropriate 
“production facility” (or facilities), it must determine whether workers 
there independently met the statutory criteria for certification. The 
agency thus applied the wrong test in this case when it found that 
“[tlhere were no NAFTA-TAA certifications in effect for workers of 
Chevron Products Company.” See AR 34; see also AR 10 (noting “no 
manufacturing facilities of Chevron Products Company, (CPDS) * * * 
under existing certification or ongoing investigation”). The question is 
not whether there was a certification already in effect. Instead, what the 
Labor Department must determine is whether workers at the relevant 
production facility met the criteria for certification—whether or not 
they actually sought it. See generally Marathon Ashland, 26 CIT at 
215 F Supp. 2d at 1355 (noting that even if “Marathon Ashland did not 
serve [its parent company’s] currently certified facilities, Marathon 
Ashland still may have served its parent company’s other production fa- 
cilities whose workers independently meet the statutory criteria”). Cf 
Champion Aviation, 23 CIT at 354 (where petitioning workers alleged 
that they lost their jobs at company’s Facility A because its production 
was shifted to company’s Facility B which—in turn—shifted to a third 
company facility in Mexico, mere fact that workers at Facility B had not 
filed for adjustment assistance was insufficient basis on which to deny 
petitioning workers’ claim); Bennett v. U.S. Sec’y of Labor, 20 CIT at 792 
(sustaining denial of TAA to service workers where “no independent 
certification of [relevant] production workers could have [been] ob- 
tained.”). 


B. ELIGIBILITY FOR ASSISTANCE TO WORKERS IN SECONDARY FIRMS 

The Roosevelt Workers contend, in the alternative, that—if they are 
not eligible for assistance as workers in a directly-affected firm—they 
are instead eligible for assistance as “secondarily-affected workers.” !9 
See Plaintiffs’ Brief at 2, 10-12; Plaintiffs’ Reply Brief at 1, 3-4. As the 
Labor Department noted in this case, under the Statement of Adminis- 
trative Action accompanying the NAFTA Implementation Act, a worker 
group may qualify for benefits as secondarily-affected workers if the fol- 
lowing requirements are met: 


(1) The subject firm must be a supplier—such as of components, 
unfinished or semifinished goods—to a firm that is directly affected 
by imports from Mexico or Canada or shifts in production to those 
countries; or 

(2) The subject firm must assemble or finish products made by a 
directly-impacted firm; and 


18 Cf. Lloyd v. U.S. Dep’t of Labor, 637 F.2d 1267, 1275 (9th Cir. 1980) (“The mechanical adoption of the plant as the 
appropriate subdivision without reasoned analysis is improper. The circumstances of each case must be examined to 
determine the appropriate subdivision in that case.”) (citation omitted) 

19 See, e g., Plaintiffs’ Reply Brief at 3 (asserting that Roosevelt Workers “qualify as secondarily affected workers 
because Chevron Products Co. is a supplier of crude oil for processing at Chevron Products Company, Salt Lake Refin 
ery. At that refinery, the crude oil undergoes further processing as part of a production operation that results in refined 
petroleum products. The services performed by plaintiffs were an essential step in petroleum processing.”) 
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(3) The loss of business with the directly-affected firm must have 
contributed importantly to worker separations at the subject firm. 


AR 37; see also Statement of Administrative Action, H.R. Doc. No. 
103-159, vol. 1 at 674-75 (1993).?° 

Relying on three pieces of asserted “evidence,” the Labor Department 
denied the Roosevelt Workers’ petition for certification as secondarily- 
affected workers. Specifically, the Labor Department found: 


The workers of Chevron Products Company in Roosevelt, Utah are 
engaged in the employment related to lifting and transporting 
crude oil. The investigation revealed that the majority of crude oil 
lifted and transported by the Roosevelt Workers [was] purchased 
from 3rd parties by Chevron and transported to the refinery. The 
workers of the subject firm do not supply components, unfinished, 
or semifinished goods to a directly-affected (“primary”) firm nor 


did they assemble or finish products made by a directly-affected 
firm. 


engaged in the provision of the service of lifting and transporting crude 
oil at Chevron Products Company, Roosevelt, Utah, * * * do not qualify” 
as secondarily-affected workers. AR 37 (emphasis added). However, like 
its determinations on the Roosevelt Workers’ eligibility for assistance as 
“production workers” and “service workers,” the Labor Department’s 
determination on their status as secondarily-affected workers also is not 
supported by substantial evidence in the record. 

As discussed above, this action must be remanded to permit the Labor 
Department to properly investigate the reliability of the first two pieces 
of “evidence” on which it here relies—the precise nature of the Roose- 
velt Workers’ jobs, and the ownership and control of the oil wells (and 
perhaps oil tanks) in question. Thus, those “facts” as found by the Labor 
Department cannot constitute “evidence” in support of the agency’s de- 
termination.?! 

The third and final piece of asserted “evidence” (quoted above) is not 
truly evidence at all, but rather an ultimate conclusion of mixed fact and 
law—essentially a paraphrase of the first and second criteria for secon- 
darily-affected worker status (as outlined above), prefaced with the 
phrase “The workers of the subject firm do not * * *” Thus, it too cannot 
constitute “evidence” in support of the agency’s determination. In 
short, not only is the Labor Department’s determination on secondari- 


20 This appears to be a case of first impression. There is no judicial precedent on claims to “secondarily-affected 
worker” status under the NAFTA-TAA statute 

21 Indeed, it is not clear why the ownership and control of the oil wells would be relevant to the Roosevelt Workers’ 
claim as “secondarily-affected workers.” In contrast, for example, to a claim for benefits as “service workers” (where 
petitioners must establish that their separation was attributable to a reduced demand for their services from a parent 
firm or other closely-related entity), there is no apparent requirement that the former employer of “secondarily-af- 
fected workers” be in any way related by ownership or control to the “directly-affected firm” which was impacted by 
increased imports (or a shift in production) 
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ly-affected worker status not supported by “substantial evidence” in the 
record; on its face, it appears that it is supported by no evidence at all.22 

Nor is it clear whether the Labor Department’s determination was 
otherwise “in accordance with law.” In its brief, the Government con- 
cedes that the term “supplier” is not defined in the Statement of Admin- 
istrative Action accompanying the NAFTA Implementation Act. The 
Government nevertheless argues that the Labor Department properly 
determined that the Roosevelt Workers were not “suppliers.” AR 24-25. 

On remand, in reconsidering its determination on the Roosevelt 
Workers’ status as secondarily-affected workers, the Labor Department 
will have the opportunity—if appropriate—to fully articulate its defini- 
tion of any key terms, such as “supplier,” and how they apply in this 
case. See generally SKF USA Inc., 254 F.3d at 1028 (explaining rationale 
for rejection of appellate counsel’s post hoc rationalization for agency 
determination) (citing Burlington Truck Lines, Inc., 371 U.S. at 
165-69); Int’] Union v. Marshall, 584 F2d at 396 (footnote omitted) 
(agency determination must be “the product of a reasoned analysis evi- 
dent in the administrative record”). In addition, the agency shall fully 
explore the precise nature of the Roosevelt Workers’ jobs and their role 
vis-a-vis the production and supply chain, to ascertain whether they can 
fairly be said to be “suppliers” of crude oil, or—alternatively—whether 
they are sufficiently aligned with the refining function that they may be 
said to be “finishers” of oil and petroleum products. 


C. MISCELLANEOUS ALLEGED IRREGULARITIES 


In addition to their attacks on the substantive merits of the Labor De- 
partment’s determinations, the Roosevelt Workers also raise various ir- 
regularities in the conduct of the investigation. They argue, for 
example, that the agency erred by relying on its TAA investigation in ad- 
dressing their NAFTA-TAA claim, and that the agency should have is- 
sued a NAFTA-TAA questionnaire to elicit information “specifically 
* * * about imports from Canada and/or Mexico.” See Plaintiffs’ Brief at 
9; Plaintiffs’ Reply Brief at 2. They further contend that the Labor De- 
partment should have sought clarification of “the nexus between im- 
ports and the subsequent layoffs” in this case, and that the agency’s 
determinations improperly failed to consider the findings of Utah state 
officials. See Plaintiffs’ Brief at 13; Plaintiffs’ Reply Brief at 4. 

The general thrust of the Government’s defense is “harmless error.” 
The Government argues, for example, that the Labor Department’s de- 
cision not to issue a NAFTA-TAA questionnaire does not warrant re- 
mand because “[t]he precise level of imports from Mexico or Canada 
would not alter the bases for Labor’s denial of certification.” See Defen- 
dant’s Brief at 23; but see Alcatel Telecomms., 24 CIT at , No. 
98-03-00540, Slip Op. 00-88, 2000 Ct. Intl. Trade LEXIS 90, at *17-20 

22 Curiously, the Labor Department’s determination on the Roosevelt Workers’ claim to secondarily-affected work 
er status states that “|t|he investigation revealed that none of the requirements, (1), (2) or (3) have been met.” See AR 
37. However, the determination cites no evidence relating directly to criterion (3). Certainly there is no reference to 


evidence bearing on whether imports “contributed importantly” to the Roosevelt Workers’ separations. Remand will 
afford the agency the opportunity to address criterion (3) more fully, as appropriate 
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(use of NAFTA-TAA questionnaire in TAA case is problematic and “pro- 
bative of the adequacy of the investigation,” although not necessarily fa- 
tal). 

Similarly, the Government maintains that a remand for consideration 
of the state’s findings is unnecessary because the only “new informa- 
tion” in those findings was the state’s determination that the Roosevelt 
Workers were laid off due to imports of crude oil from Canada.2° The 
Government points out that the Roosevelt Workers’ application for re- 
consideration included a similar statement about the link between im- 
ports and layoffs, which was noted by the Labor 

Department in its determination on the application; but, again, the 
Government argues, “the existence or level of imports from Canada 
[would] not change the bases” for the Labor Department’s determina- 
tions in this case.24 Defendant’s Brief at 27-28. 

In any event, for all the reasons detailed in sections III.A and III.B 
above, this action must be remanded to the Labor Department for fur- 
ther investigation and analysis. Accordingly, it is not necessary now to 
reach the specifics of the miscellaneous irregularities in the investiga- 
tion. The agency will have ample opportunity to cure any such defects on 
remand.”° 


23 4 copy of Utah’s preliminary Findings and Recommendations are appended to Plaintiff's Brief as Exhibit 3. The 
Government objects both to that Exhibit and to Plaintiffs’ Exhibit 1 (a copy of a Labor Department amended certifica 
tion of eligibility for trade adjustment assistance for workers of Chevron U.S.A. Production Company, Business Prod 
ucts and Services, Department of Chevron Services Company, Division of Chevron U.S.A., Inc.). The Government ar 
gues that the exhibits are “extra record” evidence which is “not properly before |the}] Court.” See Defendant’s Brief at 
18-19. In any event, the Government contends, consideration of the exhibits would not warrant a different result. Jd 
at 21-23, 27-28. As discussed above, the Government argues that the state’s findings were, in effect, considered by the 
Labor Department. And the Government dismisses Plaintiffs’ Exhibit 1 as “inapposite,” asserting that the situation of 
the Chevron workers in the other case is distinguishable from that of the Roosevelt Workers here. Jd. at 22 

To be sure, judicial review of the Labor Department’s determinations in actions such as this are confined to the ad 
ministrative record. See, e.g., Champion Aviation, 23 CIT at 350 (citations omitted). However, the fact that this action 
must be remanded for other reasons means that the Labor Department will have the opportunity to expand the admin 
istrative record—certainly to include the Findings and Recommendations of the State of Utah, and (if appropriate) the 
findings and determinations of the Labor Department in any relevant investigations concerning other related Chevron 
entities 


940 - . } } } , 

24 Significantly, the Government does not argue that the Labor Department has no obligation to consider a state’s 
findings. See 19 US.C. § 2331(b)(2)(B)(ii) (requiring Governor to transmit preliminary findings to Secretary of Labor 
“for action” in accordance with statute) 


25 The irregularities identified in Plaintiffs’ briefs are not the only manifestations of the cursory nature of the 
agency’s investigation. For example, the Labor Department investigator’s memo documenting his contacts with 
CPDS’s Human Resources Manager is deficient in a number of respects. See AR 31. That memo—which bears the dock 
et number not of the NAFTA-TAA investigation, but rather of the TAA investigation—purports to memorialize the 
substance of two critical phone conversations. However, the memo is itself undated; and it does not specify either the 
date of the first conversation (which apparently occurred in “May, 2000”) or even the month or year of the second con 
versation (which is said only to have occurred sometime “later In short, the memo is not a contemporaneous record 
memorializing the investigator’s contacts, and is of dubious reliability 

Similarly, although the Roosevelt Workers’ petition asserted a claim to benefits as “secondarily-affected workers,” 
the Labor Department’s initial determination failed to consider that claim. Compare AR 1-2 with AR 10, 18-19, 24-28 
The agency considered the petitioners’ potential status as secondarily-affected workers for the first time only after 
they filed their application for reconsideration. See AR 36-38. The error is likely attributable to the agency’s initial 
decision not to conduct a new investigation in response to the NAFTA-TAA petition, but rather to rely on the results of 
its earlier TAA investigation. Because the TAA program does not afford relief to secondarily-affected workers, the 
agency's TAA investigation did not address the elements of such a claim. The oversight is nevertheless telling. See gen 
erally Linden Apparel Corp., 13 CIT at 470, 715 F. Supp. at 381 (rejecting Labor Department determination as “flawed” 
where agency investigation failed to uncover significant fact until after workers filed application for reconsideration) 

Even the very face of the file betrays the sloppiness of the investigation. The agency’s official “Notice of Negative 
Determination Regarding Application for Reconsideration” is incomplete. See AR 32-35. The last line of the penulti 
mate page of the notice stops mid-sentence, and the following (final) page begins “Conclusion.” 

While they may be relative inconsequential considered in isolation, the cumulative effect of such defects is to rein 
force the impression of an investigation which was pro forma at best 
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IV. CONCLUSION 


As detailed above, the Labor Department failed to fulfill its affirma- 
tive obligation to conduct its investigation “with the utmost regard” for 
the interests of the Roosevelt Workers. See Stidham v. U.S. Dep’t of La- 
bor, 11 CIT at 551, 669 F Supp. at 435 (citations omitted). Accordingly, 
this action must be remanded for further investigation and analysis of 
the Roosevelt Workers’ petition for certification of eligibility to apply for 
transitional adjustment assistance under the NAFTA-TAA statute. 

It remains to be seen whether further investigation and analysis will 
change the outcome; it may or may not. But, even if a more detailed in- 
quiry does not alter the result, at least the Roosevelt Workers will be af- 
forded a thorough determination which is supported by substantial 
evidence and is the product of a reasoned analysis evident in the admin- 
istrative record. See Int’! Union v. Marshall, 584 F2d at 396, 397-98. 
They are entitled to no less. 

A separate order will enter accordingly. 


(Slip Op. 02-132) 
FORD MoTorR Co., INC., PLAINTIFF v. UNITED STATES, DEFENDANT 
Court No. 92-03-00164 
(Dated October 28, 2002) 


ORDER 


CARMAN, Chief Judge: Upon reading Plaintiff's Motion for Entry of 
Judgment: upon Defendant’s consent thereto and upon discussion with 
parties and upon consideration of other papers and proceedings herein, 
it is hereby 

ORDERED that a certain Order dated October 18, 2002 signed by the 
Court in this proceeding and designated as Slip Op. 02-127 is hereby va- 
cated; and it is further 

ORDERED that Plaintiff’s motion be, and hereby is granted; and it is 
further 

ORDERED that judgment be, and hereby entered for plaintiff, Ford Mo- 
tor Company; and it is further 

ORDERED that the entries covered by this action be deemed liquidated 
by operation of law “as entered” under 19 U.S.C. 1504(a) (1982); and it is 
further 

ORDERED that Customs reliquidate the entries covered by this action 
in accordance with this Order and refund to Ford Motor Company the 
increase in duties assessed together with interest from the date of pay- 
ment of the increased duties to the date of reliquidation. 
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ANNOUNCEMENT 


Chief Judge Gregory W. Carman has announced the call of the 12th 
Judicial Conference of the United States Court of International Trade. 
The Conference is scheduled for Wednesday, November 13, 2002 at the 
New York Marriott Marquis (45th Street & Broadway), 1535 Broadway, 
New York, New York and will commence promptly at 9:00 a.m. 

The theme of the Conference is: “The Future is Now—The Impact 
of Change on Practice at the Court.” 

The Conference will be attended by the Judges of the United States 
Court of International Trade, officials from the International Trade 
Commission, the Customs Service, the Departments of Justice, Com- 
merce, and Treasury; members of the Bar of the Court; and other distin- 
guished guests. 

More than 300 lawyers, the largest single gathering in the United 
States of attorneys interested in the field of customs and international 
trade law, have participated in each of the Court’s prior Judicial Confer- 
ences. 

All interested persons are invited to attend. The Conference program, 
registration forms and additional information may be obtained 
through the Judicial Conference page on the Court’s website, 
www.cit.uscourts.gov or by contacting the Clerk’s Office at 
212-264-2800. 


Dated: October 7, 2002. 


LEO M. GORDON, 
Clerk of the Court. 
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